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Tort Reform 


There is probably no subject which is 
more prominent in business and legal circles 
today than that which is often termed “Tort 
Reform.” The title may be wrong but it is 
definite that the subject is vital to profes- 
sionals, business and industry, and certainly 
to the legal profession. 

In looking at this issue, I feel it is first 
necessary to consider those things which 
prompt the active views of many that some 
change or reform of our tort or legal system 
is necessary. Based upon what I have heard 
and read, it appears that these reasons fall 
generally into the following categories: (1) 
The present insurance crisis; (2) large ver- 
dicts; (3) joint and several liability; (4) 
increasing causes of action; (5) the so- 
called “litigation explosion”; and (6) puni- 
tive damages. 

There is no question but that there is a 
serious problem concerning insurance in 
our country. The papers and periodicals 
are full of stories concerning it. Lawyers 
and law firms are not exempt from this 
problem. Many lawyers and law firms in 
Florida within recent months have been 
advised that their insurance would not 
be renewed or if it was, the premium was 
several times that for the prior year. The 
Florida Bar, like other similar groups, has 
been working for several months to find a 
proper resolution of this problem. 

Insurance industry representatives often 
acknowledge that part of the situation as it 
exists today comes as a result of the 
insurance companies earning high interest 
and investment income during the late 
1970’s and early 1980’s, during which period 
they reduced premiums without giving re- 
gard to proper actuarial figures. As a 
result, when the interest rates went down, 
those companies faced economic losses. 
Nevertheless, it is difficult to determine, 
because of the way insurance companies 
often keep their records, if the alleged 
losses are merely the loss as relates to 
premium income versus claims paid as 
distinct from total income including in- 
vestment income. 

Passing the matter of insurance for the 
moment, let’s look at some of the other 
causes which motivate the demands for 


reform. High verdicts rank high in that 
regard and I personally would have to say 
that on occasions certain verdicts which I 
read about seem to me to be quite un- 
warranted. However, in most instances 
where that is the case, there is often a 
reduction of the verdict or a reversal of the 
case later down the road, news of which is 
seldom published. Many urge that there be 
acap on general or noneconomic damages. 

Others assert the harmful effect of puni- 
tive damage claims on our legal system. I 
submit there is little doubt but that a 
complaint alleging punitive damages, re- 
gardless of the merit of the claim, is a most 
serious matter for a defendant. Some action 
in this regard, similar to the threshold 
pleading requirement in the Medical Mal- 
practice Reform Act of 1985, would appear 
to be in order. 

A survey prepared under the direction of 
Chief Judge Gerald Weatherington in the 
11th Judicial Circuit (Miami) shows that 
for the period of time involved in the survey 
high verdicts and punitive damages were 
not as often as one would expect. 


Time does not permit a detailed discus- 
sion regarding the doctrine of joint and 
several liability, but this will undoubtedly 
be a major issue in the 1986 Florida 
Legislature. 


One of the reasons for increases in 
litigation and thus increases in the number 
of plaintiff verdicts is the ever expanding 
new causes of action by virtue of legislation 
of the Congress and our state legislatures. I 
think it is correct to say that, in many cases, 
legislators who vote for a particular piece 
of legislation have no real concept of what 
the fallout will be a few years later. If 
persons are given additional rights by new 
legislation, certainly everyone must expect 
those persons to seek to assert those rights 
in the courts of our land. Thus, our legis- 
lators must accept a good share of the 
responsibility insofar as responsibility must 
be shared. 

Business and industry must be more re- 
sponsible, particularly in assuring quality 
work and service, and to institute as 
appropriate risk management programs. 


4 THE FLORIDA BAR JOURNAL/APRIL 1986 


by Patrick G. Emmanuel 
President 


Most hospitals now have quality assurance 
and risk management programs and these 
will undoubtedly reduce incidents of alleged 
malpractice in those institutions. 


All of us have some responsibility for the 
present situation and all of us must act 
responsibly to resolve it. The Board of 
Governors of The Florida Bar appointed a 
Tort Litigation Review Commission a 
couple of years ago and it has submitted 
two reports, each of which merits full 
consideration. The Board has voted in 
favor of certain requirements and maxi- 
mum percentages relative to contingent 
fees. 


The Bar is generally committed to full 
consideration of alternate dispute resolu- 
tion programs but we must be sure that 
they do not deprive our citizens of any of 
their basic rights. The complexity of this 
matter and the argument on each side is 
highlighted in part by letters to The Florida 
Bar News of February 15, 1986, from 
Burton Young and Earl Hadlow, each a 
past president of The Florida Bar. 


Lawyers play a vital role in these matters. 
Legislators and our citizens look to the 
legal profession for its views on the issues. 
However, all lawyers do not agree on how 
these matters should be resolved, and we 
must keep in mind the fact that in some 
matters the Bar may not be able to effect a 
clear consensus. 


About the time this article is published, 
the Florida Legislature will be coming into 
session. Numerous groups are already ac- 
tive in sponsoring or discussing legislation 
which could have serious impact in these 
areas. The Bar’s Legislation Committee 
will review all of those in detail and report 
to the Board with its recommendations. 
Those lawyers and groups who desire to be 
heard, will be heard. The Board of Gov- 
ernors, on behalf of the lawyers of our 
state, must then review all these matters 
and make appropriate decisions, consider- 
ing the benefits or detriments accruing to 
the public as well as to the legal profession. 
We must be receptive to proper proposals 
but be sure we preserve a viable legal 
system. BJ 
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Executive Directions 


The Bar’s Legislative Program 


You can be sure of three things during 
spring in Tallahassee—the dogwoods and 
azaleas will bloom, the city will tear up 
all the roads around the Capitol, and 
the legislature will return. By the time 
this article is in your hands, the legislature 
will be in session in Tallahassee for two 
months. Two months has become the 
exception rather than the rule and some 
people are already calling for an extra 
two-months’ session before this one even 
begins. 

One of the functions of The Florida 
Bar is our legislative program. We not 
only follow legislation in Florida but also 
federal legislation to a limited degree. 
Staff will analyze each bill that is filed 
and send copies to the appropriate sec- 
tions and/or committees for their informa- 
tion and response. Each year thousands 
of bills are filed, yet, only a few hundred 
actually become law. We ask the sections 
and committees to review the legislation 
and to determine if they as a section 
or committee wish to take a position 
or if they recommend that the Bar as 
a whole take a position. Many sections 
work directly with legislative commit- 
tees by giving support in bill drafting 
and analysis. It is amazing when we ask 
a section to review a bill and really find 
out what the bill is going to do and 
the long-range effects it will have. Some 
ideas sound simple but the results are 
very complicated. Our Legislation Com- 
mittee has been meeting throughout the 
year—analyzing and taking positions on 
legislative matters. According to our leg- 
islative policy, a bill must be of a subject 
matter set forth in the Integration Rule. 
A motion to find a bill within the Integra- 
tion Rule must receive a majority vote 
of the Legislation Committee and subse- 
quently a majority vote of the Board 
of Governors. Then in order to take a 
position, there must be a two-thirds vote 
of the Legislation Committee and subse- 
quently of the Board of Governors. There 
can be a vote to support a bill, to be 
neutral or to oppose a bill. The same 


types of votes are required of the sections 
and committees when they wish to take 
a position. 

Some of the major topics that will 
be of utmost concern to the Bar this 
session are possible revisions to the Mar- 
ketable Record Title Act, insurance regu- 
lation, tort reform, alternative dispute 
legislation, sales tax exemption, and any 
bills dealing with the judiciary. 

The Marketable Record Title Act has 
been under study by a legislative commis- 
sion for the last year. This is a matter 
the Board of Governors has been working 
on very closely with the Real Property, 
Probate and Trust Law Section in trying 
to educate and render advice to the study 
commission as well as to the legislative 
committees that will handle the legisla- 
tion. The Real Property, Probate and 
Trust Law Section held an educational 
seminar open to all legislators and staff 
in order to acquaint them with the history 
of the act and its development. This is 
an issue that has wide ranging effects 
depending upon which amendments, if 
any, are adopted to the act. 

Because of the personal interest that 
we have in professional malpractice insur- 
ance, we have been following legislation 
written by Insurance Commissioner Bill 
Gunter. It is hoped that through this 
legislation, he can get a better under- 
standing of the problems that exist in 
providing commercial liability insurance. 
He is of the opinion that he needs informa- 
tion similar to that which he receives 
concerning automobile insurance. 

In the area of tort reform, we are 
constantly reviewing attempts to amend 
or abolish the principle of joint and several 
liability. There is also concern that there 
will be an attempt to cap attorneys’ fees 
in certain types of damage and tort 
actions. As you know, the Board of Gov- 
ernors has petitioned the Supreme Court 
for a schedule of contingency fees. The 
Board believes that if this area is to be 
regulated, it should be done by the 
Supreme Court under the court’s man- 
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date from the constitution. 

Last year, there was an attempt in 
the Senate to repeal all sales tax exemp- 
tion on services. The act provided for 
the sunset of all exemptions then a review 
one by one to see if they should be 
reenacted. The House has been introduc- 
ing bills to eliminate certain tax exemp- 
tions. Again, this is a bill that we must 
follow because it has a direct impact 
on the practice of law if the sales tax 
exemption on legal services is repealed. 


There was a commission appointed to 
study and make recommendations for 
alternative ways of handling disputes. The 
commission was chaired by attorney 
David Strawn and will be making recom- 
mendations during this legislative session. 
Everyone wants the judiciary to be more 
effective and efficient, yet at the same 
time, any changes must balance any mod- 
ification of a person’s rights. 


Another area that seems to be gather- 
ing interest is attorneys’ fees to the pre- 
vailing party. There have been proposals 
to follow the British system which allows 
the defendant in a case to be awarded 
attorneys’ fees if his side should prevail. 
This is one of those ideas that has caught 
the attention of some of the legislature 
and I doubt if it goes away in the near 
future. 


The Bar is also monitoring federal leg- 
islation relating to money-laundering bills 
and other bills that would affect the prac- 
tice of criminal law. The American Bar 
Association has passed resolutions sup- 
porting and opposing certain pieces of 
federal legislation in this area. We rely 
on our Criminal Law Section to provide 
us guidance in this area. 

A portion of the Bar News will be 
dedicated to informing you about the 
subject matter of bills and their status. 
We welcome your inquiries to the Bar 
either by letter or telephone as to a par- 
ticular bill. The Bar is here to serve its 
members and providing information on 
legislation is one of the ways we can serve. 


NOW CORPEX GIVES YOU 
EVEN MORE REASONS PURCHASE 
THE FINEST CORPORATE KITS 
AVAILABLE. 


THE FIRST REASON IS SPEED OF DELIVERY. By joining 
forces with DHL World Wide Express, the largest courier in 
the world, we're able to offer you overnight delivery of our cor- 
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Hawaii (our prices include delivery). That's the kind of speed 
and efficiency that makes your business run better—and 
makes us the country’s leading source for corporate kits. 


THE SECOND REASON IS QUALITY. For over fifty years, 
Corpex has been providing America’s legal and financial 
communities with the finest, most comprehensive kits 
available* 


OUR NEWEST REASON IS A BONUS- our exciting new 
Corpex Premium Incentive Program. Every time you 
order corporate outfits from us, you receive 
coupons that can be redeemed for ter- 

rific gifts. (We call them Cor-Perks. ) 

There's a whole catalog of fine 

gifts to choose from-televisions, 

cordless telephones, golf bags, lug- 

gage, watches, cameras, dozens more 

—all absolutely free for the coupons 

you accumulate. It’s our way of 

thanking you for your business—and of 

proving our commitment to offer you 

more in every way. You'll receive our Cor- 

Perks Gift Catalog with your next order. 

Or you can call our toll-free number right 

now to find out what fabulous gifts we've 

got waiting for you. 

Corpex. We've always had presence. Now 

we have presents, too. 


tSome remote locations might require an additional day 


*Every Corpex Corporate Kit comes ina 
matching slipcase complete with: 

* Corporate Seal in a foldaway pocket 

* 20 custom printed stock certificates 

* Stock Transfer Ledger 

¢ 50 blank sheets for minutes or time-saving 
printed minutes and by-laws 

* Special forms section with complete review 
of latest IRS requirements for Sub-Chapter S 
election, medical and dental reimburse- 
ment plans, Section 1244 forms, 

IRS SS4 form, annual meeting forms 

Standard outfit—$47.50; with 
f > printed minutes and by-laws, 

$49.75. (includes delivery in 

Continental U.S., Alaska, 


Corpex Banknote Company, Inc., 480 Canal Street, New York, NY 10013 


1-800-221-8181 


(In NY: 1-800-522-7299; 212-925-2400) 
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Competition Chairman 
Ray Reynolds 


Ray Reynolds, a lawyer- 
journalist in Tallahassee, is a 
member of The Florida Bar 
Journal Editorial Board and 
a contributing editor to 
Florida Architect magazine. 
He supervised the law office 
design competition on behalf 
of the editorial board. 
Reynolds has a B.S. degree 
from Florida State 
University (1976) and a J.D. 
degree from the same 
university (1979). 


Juror 
Richard B. Barnett 


Richard B. Barnett, AIA, 
heads the Tallahassee 
architecture firm of Barnett 
& Fronczak. The firm has 
designed much of the historic 
renovation in downtown 
Tallahassee. He has served as 
chairman of the Tallahassee 
Downtown Improvement 
Authority and is vice 
president/ president-elect of 
the Florida North Central 
Chapter of the American 
Institute of Architects. 
Barnett obtained his 
bachelor of architecture 
degree from Tulane 
University in 1968 and a 
master of fine arts in 
architectural design from the 
University of Florida in 
1973. He was awarded the 
Florida AIA design award in 
1985. 
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Juror 
William E. Graves 


William E. Graves, AIA, is 
the principal of William 
Graves, AIA, Architects and 
Planners, Pensacola. He 
holds bachelor of arts and 
bachelor of fine arts degrees 
from Auburn University and 
the bachelor of architecture 
degree from the University of 
Arkansas. He was project 
architect for the Escambia 
County Judicial Building, 
School Board Building, and 
Regional Service Center for 
the State of Florida, was 
project manager for 
numerous commercial 
installations in the Pensacola 
area, and also specializes in 
architectural design and 
documentation of military 
projects for the Corps of 
Engineers and the U.S. 
Navy. He received AIA 
design awards for 
distinguished 
accomplishments in 
architecture in 1976, 1977, 
1979 and 1980 and the AIA 
design award for design 
excellence in 1984. 


Juror 
Charles F. Robinson 


Charles F. Robinson, 
Clearwater, practices real 
property, estate and related 
areas of law. He obtained a 
B.A. degree from the 
University of Florida in 1964 
and the J.D. degree in 1966. 
He served as chairman of 
The Florida Bar Economics 
and Management of Law 
Practice Section in 1979-80 
and as chairman of the Law 
Office Management 
Advisory Service Committee 
from 1980-83. Robinson is 
currently secretary of the 
American Bar Association 
Section on Law Office 
Economics. 
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The Office the 
Future Not Here Yet 


here is no shortage of new lawyers 
and new law offices in Florida. 
But those new offices look much 
the same as law offices always have looked. 

That was the conclusion of the jurors 
after a full day of reviewing the 44 entries 
in the Bar Journal’s Law Office Design 
Competition, the first competition held 
since 1983. 

To make the competition of value to 
other lawyers considering new office space, 
this year’s competition attempted to focus 
on more practical and less cosmetic aspects 
of law office design. The two respected 
architects on the jury were joined by a 
lawyer with expertise in law office 
economics who looked for innovative solu- 
tions to the problems created by a growing 
contemporary law practice in a high-tech 
era. What he found reminded him of the 
law offices Charles Dickens wrote about. 

“It was rare that technological innova- 
tions even were considered,” said Charlie 
Robinson, a sole practitioner in Clearwater 
who is vice-chairman of the American 
Bar Association Section on the Econom- 
ics of Law Practice. “The computer on the 
lawyer’s desk is not really even coming any- 
more. It’s here.” 


There were very few terminals on law- 
yers’ desks, although nearly all of the 
firms had computer research capability, 
many in a separate room near the library. 
Most of the firms grouped their lawyers, 
paralegals and support staff in a func- 
tional rather than a hierarchical fashion. 
Otherwise, the offices were the same as law 
offices always have been. 

“It seemed to me the typical view was 
a person very proudly presenting the new 
dignified office design,” Robinson said. 
“They didn’t use the word ‘pompous,’ 
but that was the prevailing attitude of 
what a lawyer’s image should be. 

“Every survey that has been done about 
what clients want in their lawyers points 
exactly away from that. Clients don’t 
want lawyers who are condescending 
and intimidating to them,” Robinson said. 
“When I see the lawyer on a pedestal, 
I think that’s an awful lot of what’s wrong 
with our profession and wrong with our 
public image.” 

Approximately two-thirds of the entries 
were new construction, with the remain- 
ing third a rehabilitation of an existing 
structure. 

“By and large I was much more 


intrigued with some of the rehabilitations 
tions than with the new work,” said juror 
Rick Barnett, an architect in Tallahassee 
whose wife is a lawyer. “The rehabilita- 
tions seemed to have more character and 
more identity than most of the new pro- 
jects.” 

Lawyers are contributing to the restora- 
tion of many of Florida’s most significant 
buildings, many of them in the heart 
of town. All of the jurors praised that 
trend as a boost for downtown redevelop- 
ment and historic preservation, and also 
for efficiency, since the courthouse is usu- 
ally located nearby. 

The jurors were complimentary of the 
number of firms sufficiently interested 
in law office design to enter their offices 
in the competition. 

“My most positive impression overall 
is that people were interested enough in 
their buildings and proud enough of them 
to go to the trouble to enter,” said juror 
Bill Graves, an architect in Pensacola. 
“] think that’s great.” 

Four of the entries were singled out 
for special commendation. Those four 
offices are featured on the following pages. 

—Ray REYNOLDS 
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tis clear from the moment you enter 

the new offices of Bush, Ross, 

Gardner, Warren & Rudy that the 
firm has a distinctive personality. The 
entryway is a sequence of spaces culmi- 
nating in a two-story landscaped lobby 
that is more open and more eclectic than 
the traditional law office. 

The firm wanted its offices to express 
both the traditional values and the 
progressive nature of its 13 lawyers. They 
accomplished that goal by blending 
progressive forms with the traditional materi- 
als in a pair of renovated warehouses 
near downtown Tampa. 

Lawyers’ offices are located around the 
perimeter of the building, with open sec- 
retarial space in the center. Three confer- 
ence rooms, each different in size and 
detail, offer a variety of options for meet- 
ing with clients. 

“I like the multiple conference rooms 
in the core area,” said juror Charlie 
Robinson. “Lawyers can meet with clients 
in three different conference settings with- 
out having to meet in the lawyer’s office. 
The traffic both for clients and lawyers 
is a lot easier.” 

“The spaces in the reception area are 
very exciting,” said juror Rick Barnett. 
“It has a lot of different forms and spaces 
coming together.” 

“Very exciting, very functional, very 
efficient,” said juror Bill Graves, who 
called it “a good all-around project whose 
exteriors add to the neighborhood.” 
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Architect: Robbins & Co. Architects, Inc., Tampa 


Bush, Ross, Gardner, Warren & Rudy 


220 South Franklin St., Tampa 


The entryway is a procession of spaces and colors that is intended to give 
clients a feel for the firm’s progressive ideology. 


One of three conference rooms the firm 
meetings of lawyers and clients. 


we 
AWE) 
- 
: 
— 
ig 


Secretarial and file space is in the center 
of the building, with lawyers around the 
perimeter. 


Old and new come together in the two abandoned warehouses that now house 
modern law offices. 


ENTRY 

LOBBY 

ATTORNEY'S OFFICE 

LEGAL ASSISTANT 
CONFERENCE ROOM 

WORK AREA 
RECEPTIONIST 
REFRESHMENT AREA 
9 TELEPHONE ROOM 

10 HVAC 

11. WOMEN 

12 JANITOR 

13° MEN 

14 ELECTRICAL CLOSET 

15 WORD PROCESSING 

16 STORAGE 

17 XEROX AREA 

18 LIBRARY 

19 BOOKKEEPING 

20 ASSISTANT 

21 LOUNGE 
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Hayt, Hayt & Landau 


9100 South Dadeland Blvd., Miami , Suite 1200 


Interior Designer: Eleanor Leonard Associates, New York, N.Y. 


he 13 lawyers in this Miami firm 

set out to create new office space 

that presents the firm in a pro- 
fessional but comfortable way. From the 
comments of their clients, they are con- 
vinced the offices convey a sense of com- 
petent professionalism without over- 
whelming or intimidating the clients. 

The firm wanted to create several sep- 
arate functional areas which were dis- 
tinctive, but still presented a unified office. 
Juror Rick Barnett thought they suc- 
ceeded. 

“There is an overall continuity that 
brings everything together—the use of 
materials, the way the materials come 
together and the completeness of the design 
are exemplary of what we were looking 
for,” Barnett said. 

Particular attention was paid to the 
traffic patterns in the office, creating a 
flow-through design. The design also put. 
the litigation department within easy reach 
of the main library, main conference room 
and file room. Shared areas such as recep- 
tion, library and conference rooms make 
the design of one section flow into another 
and also enhance efficiency. 

“All in all a good interior project,” 
commented juror Bill Graves. “The floor 
plan offers no particular excitement, but 
the interior design is outstanding, espe- 
cially the lighting design.” 


Secretaries are located adjacent to the lawyers with whom they work. 
Built-in lateral files provide convenient but attractive file space. 


ee 
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offices is a contemporary combination of pleasing colors and surfaces. 


The entryway to the 
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1802 North Doses St., Tampa 
Architects: Richard Hartmann and James Hanis, Tampa 
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Harvey Schonbrun, P.A 
aX 
Outside, the renovated pediatrics clinic blends into its environment. 
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wo small law firms wanted to 

share common facilities—a con- 

ference room, library, receptionist 
and copy center—yet maintain the appear- 
ance of two distinct entities. They did 
it by splitting their renovated building 
with a glass-enclosed Japanese garden that 
is open to the sky. 

The garden avoids the typical office 
hallways and brings the environment and 
abundant natural light inside. In addition 
to the central Japanese garden, the offices 


for the two principal lawyers open onto 
private gardens, as does the glass-brick 
conference room. Skylights are spaced 
throughout the building, and the sliding 
doors that reveal the gardens can be 
opened much of the year to bring in 
fresh air and natural sounds. 

“This is a dramatic example of how 
two very small firms can share space 
and save money,” said juror Charlie 
Robinson. “They can create something 
very much together and at the same time 


Inside, a Japanese garden separates two law offices, bringing in light, greenery and, when the sliding 
glass doors are open, natural sounds from a stream in the garden. 


Photography by George Cott 


independent. Two solos or two small firms 
looking for a place to renovate could 
learn from this project.” 

“It’s a renovation that looks like it’s 
a brand new building,” said juror Rick 
Barnett. “It’s an understatement. In the 
environment you really don’t see the build- 
ing — and then the building turns itself 
on its interior.” 

“There is not a space in here that 
doesn’t have something special about it,” 
added juror Bill Graves. 


| 
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@e- 101 East Adams St., Jacksonville 


Architect: Ted Pappas, FAIA, Jacksonville 


The Jacksonville Free Public Library was a gift from 
Andrew Carnegie. This photograph was taken in 1905, 
one year after the library was built. 


ne of Jacksonville’s most vener- 
able law firms reclaimed one of 
the city’s most venerable build- 
ings and transformed it into modern, dig- 
nified offices. It was a natural marriage 
between the lawyers in Bedell, Dittmar, 
DeVauit, Pillans & Gentry and the Free 
Public Library, built in 1904 as a gift 
of Andrew Carnegie and designed by 
renowned architect H. J. Klutho. 
The library was seriously dilapidated 
5 when the firm decided to restore its archi- 
ae tectural splendor. To accommodate a func- 
= tional law office, the concrete floor and 
18 inches of subflooring in the basement 
were removed to create sufficient space 
for the 13-lawyer firm. A second set of 
windows was installed inside the original 


Bedell, Dittmar, DeVault, Pillans & Gentry 


The library was restored to its original splendor and 
transformed into a modern law office which the firm 
wanted to reflect its image in the community. 


frames for soundproofing. A light well 
between the first and second floors was 
reopened and the original brilliantly col- 
ored stained glass skylight was rescued 
from layers of tar and paint. 

“This building deserves an award 
because of the completeness of the reno- 
vation,” said juror Bill Graves. “Both 
the exterior and interior architectural 
elements of the building are outstanding, 
although the furnishings, including the 
floor finishes and some wall finishes, are 
not as well thought out as the architec- 
tural renovation of the building.” 

Juror Charlie Robinson called it “an 
old-fashioned law office,” but conceded, 
“It makes the statement that firm wants 
to make.” 


LOWER LEVEL PLAN 


(BASEMENT) 
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FIRST FLOOR — SECOND FLOOR PLAN 
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An attorney’s offi e, with traditional furnis 
on the first floor 


All of the significant architectural details in the entryway were restored. The second 
floor is open to the skylight, which floods natural light into the reception area. 


On the second floor, lawyers work with support 
staff under a vaulted ceiling in the central 
core area. 
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Wolf, Block, Schorr and 
Solis-Cohen 
West Palm Beach 


sing a residential designer 

to create their new office 

space resulted in a more 
detailed, well-furnished atmosphere for 
the 13 lawyers of Wolf, Block, Schorr 
and Solis-Cohen. Audrey Nan Hays, 
ASID, paid attention to the details to 
avoid an institutional look and create 
a warm, inviting office. The lighting is 
especially effective in giving the firm a 
dramatic but relaxed ambiance. Hiring 
a residential designer to design professional 
offices can be a risky venture, but in 
this case it produced a pleasantly digni- 
fied image for the Florida office of an 
old northern firm. 


Photography by Dan Forer 
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Timothy J. Hmielewski 
Ft. Lauderdale 


ole practitioner Timothy J. 
Hmielewski’s oversized desk 
doubles as his conference table. 

That eliminates the need for a separate 
conference room, and also comes in handy 
for oversized files. The desk and credenza 
offer more than 70 square feet of work 
space. The credenza also accommodates 
a terminal with word processing and 
WESTLAW capacity. Much of the paper 
exchange is eliminated because the attor- 
ney proofreads all documents on his own 
screen. WESTLAW and the nearby 
Broward County Law Library eliminate 
the need for a library in the firm. The 
desk/conference table is made of granite 
and oak and enables Hmielewski and 
his two legal assistants to operate in less 
than 1000 square feet of space. 


Du Fresne & Bradley 


Coconut Grove 


lizabeth J. du Fresne wanted 
her four-lawyer firm’s new 
offices to reflect her personal- 
ity. Said architect Bernard Zyscovich of 
Miami: “Personality, usually not consid- 
ered as a primary design criterion, was 
in this case the dominant theme. Bold 
color and rich detailing contrast with 
the formal organization of the space to 
create an intensity descriptive of the prin- 
cipal lawyer of the firm. She desired a 
nontraditional setting that would be highly 
functional, beautiful and uniquely reflec- 
tive of who she is. Even the colors (hunter 
green and rust) were in part chosen 
because of her Irish heritage and their 
complementary background for her red 
hair.” 


= 


Photography by Steven Brooke 
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One of the attorney’s 
offices in Stewart, 
Tilghman, Fox & Bianchi 
blends modern decor with 
a view of modern Miami. 
The firm’s offices on the 
19th floor at 44 West 
Flagler Street were de- 
signed by Jeffrey Howard 
& Associates. 


The Choice: New Constructio 


A Modern Law Office in Downtown Miami 


By Larry S. Stewart 


urs is a new firm of four law- 

yers specializing in litigation. 

As a small firm we realized 
it was important to maximize productiv- 
ity. We knew we could increase productiv- 
ity by purchasing state of the art equip- 
ment. But we wanted to do more. 

We believed the whole office would 
be more productive if we had a physical 
space in which everyone was comfortable. 
Through the design of the office we sought 
to create a work environment that was 
efficient but at the same time not stifling. 
We also wanted an open-style office with 
a feeling of oneness while maintaining 
an element of privacy. 

The designers were able to meet these 
goals for us. Attorneys’ offices, which 
necessarily had to be private, were situ- 
ated along the exterior where windows 
are located. In the interior spaces, an 
overall feeling of openness was achieved, 
but with definition of work areas through 
the use of glass and partial walls. 

A glass wall was used to define the 
secretarial area so that the secretaries 
would not be isolated from the rest of 
the office. White walls, work surfaces 
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and cabinets contribute to the bright and 
pleasing environment. For efficiency, stor- 
age areas consisting primarily of lateral 
files were located adjacent to each secre- 
tarial work area. 

Another glass wall was used between 
the reception area and the conference 
room. Vertical blinds can be used for 
privacy when the conference room is in 
use. At other times, the blinds are kept 
open to allow a continuity of natural 
light and a view to the exterior. 

The computer system we selected 
included a high-speed printer which is 
quite noisy. The noise would have been 
distracting as well as nerve-racking. We 
did not want to put the printer in a 


remote corner, thereby causing the secre- 
taries constantly to be going off to its 
location. To solve the problem, we had 
a special cabinet designed to house the 
printer which is integrated into the lateral 
file cabinets. This made the printer read- 
ily accessible and at the same time elim- 
inated any noise problem. 

We designed our office keeping in mind 
the possibility of future expansion. The 
solution to the conflict between continu- 
ity and expansion is a modular system 
of attorneys’ offices and secretarial spaces 
which are repeated. As attorneys and 
staff join the firm, offices and support 
staff space are easily integrated into the 
system. Perhaps the best statement about 
the design is that we are about to embark 
on an expansion of the office using exactly 
the same design concepts. 

With its use of bold colors, antique 
oriental accent pieces, modern art and 
contemporary finishes of granite, glass 
and chrome, the office design is a total 
departure from traditional law office interi- 
ors. However, it is in harmony with its 
environment, the modern metropolitan 
Miami community. 
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or Restoration 


Carefully restored wood 
details—including 
wooden floors and 
ceilings— give the four 
young lawyers in the 
Law Offices of Terence 
A. Gross a sense of 
history and permanence. 
The firm is located at 
917 North Palafox St. 
in Pensacola’s North 
Hill Historic District. 


Historic Restoration in Pensacola 


By Terence A. Gross 


y April 1984, it had become 

apparent that my cozy little 

1200 square foot law office 
would no longer accommodate the growth 
of the firm. In fact, before our eventual 
move a year later, our newest associate 
had the dubious distinction of practicing 
law with a Coke machine glaring over 
his shoulder. 

When I set out in April 1984 in search 
of a new location, I had a few criteria 
in mind which narrowed the field consid- 
erably. First, I wanted a location that 
was within a five-minute driving distance 
of the courthouse. Second, I wanted a 
building that was on a main artery so 
that the office would have adequate expo- 
sure and, in effect, engender free advertis- 
ing. Finally, I wanted to practice in one 
of the older wooden homes in the down- 
town area—a decision that came from 
my heart and not from my head, since 
I have long been an avid antique lover. 

These three criteria substantially lim- 
ited the site of my future law office. 
Only four Pensacola streets could fulfill 
my goal. Two of the streets, Cervantes 
and Palafox, were particularly suited 


because they bordered Pensacola’s North 
Hill Historic District, which has beautiful 
turn-of-the-century homes lining these well 
traveled thoroughfares. 

The few houses in this area that were 
for sale were well beyond my means. 
An associate and I walked the area look- 
ing for houses not yet restored that might 
be available. In a twist of fate, that very 
night a friend mentioned that a house 
we had admired was about to go on 
the market through the trust division 
of a local bank. We went back to look 
more closely the next morning, and even 
in its dilapidated state I knew it was 
perfect. The house appeared to have about 
4,000 square feet of space and ample 
room in the rear for parking. 

By the time we reached agreement with 
the beneficiaries of the estate, I had 
checked into tax credits for historic restora- 
tion and learned I could get a 25-cent 
tax credit for every dollar spent. I had 
to comply strictly with a number of require- 
ments to qualify for the tax credit, and 
I had to work closely with the North 
Hill Preservation Board because the house 
was located in the historic district. But 


I didn’t mind. I recognized the building’s 
qualities and wanted not only to maintain 
its character, but to have the pleasure 
of restoring it to its original condition. 

Although my secretary had always been 
just outside my office, it became obvious 
that I would have to drastically alter 
the interior of the building or reluctantly 
change our setup and have my secretary 
on a different floor. With the building’s 
character and my purse strings in my 
mind, I decided to devote the entire second 
floor to lawyers’ offices. The four bed- 
rooms were spacious. All four had 11-feet 
ceilings and three had fireplaces. 

On the first floor, the entrance made 
a natural reception area and the living 
room was perfect for a waiting room. 
Although initially reluctant, I finally 
decided to make the dining room into 
a secretarial pool that easily could accom- 
modate three secretaries and their equip- 
ment. The back porch made a great copy 
room and storage area. We kept and 
modernized the kitchen and added a 
restroom accessible to the handicapped 
where the pantry had been. 

I worked closely with the contractor 
who restored the house. That created head- 
aches for several months and took two 
to three hours of my time each day to 
supervise the work and select wallpaper, 
fixtures, paint colors and the like. Still, 
I believe I made the right decision. I 
did all the interior decorating myself. 
To get ideas, I visited other old buildings 
in town that had been converted into 
offices. Some, I felt, had been overdone 
and others had been shockingly moder- 
nized. After six months of work—three 
months past our deadline—we moved 
into our new offices in April 1985, and 
have been ecstatic ever since. 

First impressions are important for law- 
yers. A lot of prospective clients who 
come into our office are immediately 
impressed, especially because of the strong 
historical consciousness in Pensacola. A 
sophisticated intercom system solved any 
problems that might have arisen from 
the secretaries on another floor. The build- 
ing has turned out to be extremely prac- 
tical, especially after we converted the 
attic into a modern storage area. 

I am extremely pleased with the deci- 
sion to reclaim a historic home and trans- 
form it into modern office space. Every 
morning when I come into work I am 
fascinated by the wood ceilings, the 
varnished floors and the stained glass 
windows. Ours is a workplace in which 
all the office personnel take pride and 
which [ was able to restore, after tax 
credits, at well under $150,000. BJ 
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SERVICE 
THAT SUITS 
YOU TO 

A TEA. 


Asanattomey, you realize 
that title insurance is a 
business in which speed, 
accuracy and know-how are 
vital. And that makes good 
service absolutely essential. 

At The Fund we're fond of 
saying that our service suits 
you to a tea. 

We think it’s a fitting 
phrase. After all, just as you’d 
expect a tea to be strong, 
fresh and well-seasoned — 
well, aren't these the very 
qualities that make for a 
trusted title insurance 
company? 

We certainly think so. 

Our service orientation 
can be seen in things both 
large and small. Whatever 
size the policy, we're 
thorough to a fault — the 
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result of over 36 years’ 
experience in Florida real 
estate law. Our aim is to make 
sure everything is legal, 
proper and problem-free. 

That's service. But then, 
the Fund has always been 
pledged to working with you, 
not against you. 

So please think of us when 
your thoughts turn to title 
insurance. Or tea for that 
matter. And don't hesitate to 
call if you think we can be of 
help. Because when it comes 
to serving the attorney, we 
never run out of steam. 


. Attorneys’ Title 
Insurance Fund 


in 32 West Gore Street 
— Charles J. Kovaleski P.O. Box 2671 
President Orlando, Florida 
Attomeys’ Title Insurance Fund (305) 843-1200 
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Letters 


We Share the Blame 


I applaud you and Clifford L. Somers, 
the author of the article appearing on 
page 9 of The Florida Bar Journal, 
February 1986 issue entitled “Killing the 
Golden Goose.” 

This article graphically illustrates the 
dangerous trend in our Florida judicial 
system (as well as throughout the coun- 
try) toward the philosophy that whoever 
is injured, regardless of the cause, should 
be compensated handsomely by someone 
else. 

It is certainly a dangerous situation 
when we arrive at a point where a success- 
ful businessman or professional man, who 
has worked hard to achieve financial suc- 
cess and security, is quite likely to have 
his savings wiped out by an injured plain- 
tiff who successfully maintains a lawsuit 
against him or his company on some 
flimsy theory of negligence or product 
liability. If this trend in the law continues 
or even remains in its present state, per- 
sonal initiative will be completely de- 
stroyed. Our free enterprise system assured- 
ly has its flaws; however, it is still the best 
system devised by mankind to assure a 
high standard of living for the majority 
of our citizens. 

No one can estimate the number of 
otherwise productive men and women 
in our society who have opted for early 
retirement rather than run risks that their 
life savings will be wiped out by the 
costly defense of a far-fetched lawsuit 
which might well result in an unconscio- 
nable final judgment for the plaintiff. 

We lawyers must all share a portion 
of the blame for this sad state of affairs, 
and should do all within our power to 
slay the dragon we have created. 

HARVEY R. KLEIN 
Ocala 


Enjoys the Journal 
I have just finished reading the February 
Bar Journal and wanted to tell you how 
much I enjoy each issue of the Journal. I 
would also like to compliment Judith Nable 
as the cover was outstanding. Keep up the 
good work. 
WILLIAM L. GRADDY 
Fort Myers 


Temper Progress with Restraint 

I commend strongly the demonstration 
of courage of colleague Clifford L. Somers 
for his sharing of a novel, and perhaps 
controversial, perspective with respect to 
modern judicial trends in tort liability law 
(“Killing the Golden Goose,” February, 
1986). 

The broad-sweeping tort reforms, how- 
ever well-intentioned, often are accom- 
panied by recognition of the legislative 
branch’s option to enact corrective counter- 
measures. Legislatures are often responsive, 
but are forced into a defensive posture 
caused by the immediate concerns with 
respect to particular cases. As a conse- 
quence, we are seeing many new forms of 
statutory remedy all with worthy objectives 
on the surface. However, the judicial thrust 


to shift the burdens for reform upon legisla- 
tive bodies has brought about a body of 


_ laws that will become less and less pliable 


with the passage of time. If the burdens of 
these reforms should become too great for 
society to handle, response will be difficult 
and painful. 

Perhaps, the court in its energy to take 
decisive action on the greater cases affecting 
society has lost sight of an important and 
necessary tool applicable to almost every 
situation, i.e. having the insight and logic 
to fashion judgments in favor of meritorious 
claims without changing basic legal 
doctrine. In other words, let’s have progress 
but temper it with restraint. 

FRANK A. CELLURA 
Orient, Ohio 


Cartoons Bring Chuckle 

While I enjoyed the fine February 1986 
issue of the Journal, I had a slight feeling 
that something was missing. Upon review 
of the January 1986 issue of the Journal, 
I realized what it was. 

The February issue lacked the delight- 
ful cartoons by Steve Rushing which so 
brightened the January publication. I 
assume this is lawyer Steve Rushing of 
the Tampa Bar staff. In any event, I 
hope the Journal will encourage Mr. Rush- 
ing to periodically contribute. His single- 
frame humor and wit enrich all of us 
lawyers who have retained the ability to 
chuckle. 


THOMAS M. ERVIN, JR. 
Tallahassee 


Editor’s note: Cartoons by Steve Rush- 
ing, Tampa, were back in March issue 
and will appear in subsequent issues as 
space permits. 
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Second Opinion— 


Our Judges Are Not 
Destroying the Tort System 


The Florida Bar Journal publishes this article as a response to “Killing the Golden Goose” by Clifford L. 
Somers, which was printed in the February 1986 issue. 


by Larry S. Stewart 


n the article “Killing the Golden 

Goose,” which appeared in the 

February issue of the Journal, 
Clifford Somers contended that the tort 
system is on the brink of bankruptcy 
and can only be saved by radical surgery. 
According to Mr. Somers, the cause of 
this impending catastrophe is an over- 
extension of judicial power, principally 
by the Florida Supreme Court. He seeks 
to convince us that our judges are 
unjustifiably expanding the tort system 
at a rate he intuitively believes will soon 
destroy the system. 

These are serious charges that raise 
grave questions. Is this just partisan specula- 
tion based on undocumentable myth, or 
has our judiciary truly embarked on a 
self-destructive course allowing too much 
tort litigation, at too great a cost? And, 
does this all not beg the larger question, 
which Mr. Somers carefully avoids, of 
whether the present tort system is bene- 
ficial and desirable? It is my thesis, that 
from the standpoint of historical perspec- 
tive and the available data, the evolution 
of the tort system is not only justifiable 
but fundamentally essential to our dem- 
ocratic system. 


Florida Tort Law History 

Mr. Somers uses a review of several 
cases to present his view of “the history 
of change in [Florida] tort law” in support 
of his contention that the courts are in 
the midst of an “almost unrestrained 
drive” to compensate every injury. But 
the worth of any historical analysis must 
be judged by its objectivity and the bal- 
ance of its presentation. By these stan- 
dards can it fairly be said that our judges 
have run amuck? No way! 

According to Mr. Somers, Florida 
didn’t even begin to join “the 20th century 
revolution in tort law” until 1956 with 
the decision in Matthews v. Lawnlite Com- 
pany, 88 So.2d 299 (Fla. 1956). Even 
under that view Florida was a little late 
in getting on board. But more important, 
it was not until 10 years ago in West 
v. Caterpillar Tractor Company, Inc., 336 
So.2d 80 (Fla. 1976) that Florida adopted 
strict liability under Section 402A of the 
Restatement (Second) of Torts. That was 
13 years after the doctrine was first 
announced in Greenman v. Yuba Power 
Prod., Inc., 377 P.2d 897 (Cal. 1963), 
and 10 years after Section 402A was 
adopted. Indeed, 34 states had adopted 
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strict liability before Florida. That hardly 
sounds like an unrestrained rush to pro- 
vide compensation. 

Let us next look at the two cases that 
aroused Mr. Somers’ ire. Champion v. 
Gray, 478 So.2d 17 (Fla. 1985), is cited 
as basically destroying the impact rule. 
Quite to the contrary, Champion held 
only that an impact to the plaintiff was 
not required where a significant, discern- 
ible physical injury results shortly after 
emotional trauma is suffered because of 
physical injury to another. In the collat- 
eral decision of Brown v. Cadillac Motor 
Car Div., 468 So.2d 903 (Fla. 1985), issued 
the same day, the court reaffirmed that 
the impact rule would bar recovery for 
psychological trauma not resulting from 
physical injury. 

The second case that provoked Mr. 
Somers was Metropolitan Life Ins. Co. 
v. McCarson, 467 So.2d 277 (Fla. 1985). 
He criticized the court for enshrining a 
cause of action for intentional infliction 
of mental distress. What was not noted 
is that this decision came some 20 years 
after the cause of action was recognized 
in Section 46, Restatement (Second) of 
Torts. 


Shingleton v. Bussey, 223 So.2d 713 
(Fla. 1969), and Hoffman v. Jones, 280 
So.2d 431 (Fla. 1973), are charged with 
causing remarkable increases in verdicts 
and settlements. As to Shingleton, Loui- 
siana has had direct actions against insur- 
ance companies since 1948, and there 
is no evidence to support the conclusion 
that verdicts are higher there. The same 
was true in Florida prior to 1982. In 
complaining about Hoffman, Mr. Somers’ 
apparently forgets that the rule of con- 
tributory negligence was a matter of 
judicial creation in the first instance, 
adopted for the express purpose of pro- 
tecting the growth of industry. However, 
by the time Hoffman was decided the 
doctrine had already been abolished in 
almost every common law nation in the 
world and in 16 states in the United 
States. 

Mr. Somers also complains on the basis 
of Orlando Executive Park, Inc. v. 
Robbins, 433 So.2d 491 (Fla. 1983), that 
the courts have ignored the doctrine of 
proximate cause. He, however, has appar- 
ently overlooked Gooding v. University 
Hosp. Bldg., Inc., 445 So.2d 1015 (Fla. 
1984). In Gooding the court expressly 
declined to relax the causation require- 
ment by recognizing the better chance 
doctrine, even though to do so might 
have corrected a perceived unfairness to 
some plaintiffs. And what about the plain- 
tiff who cannot identify which of several 
defendants made the defective product: 
that caused his injury? In Celotex Corp. 
v. Copeland, 471 So.2d 533 (Fla. 1985), 
the court refused to adopt the market 
share theory of product liability. 

This analysis shows that Mr. Somers 
presented a one-sided view of tort history. 
But there are many more important deci- 
sions that put the lie to the idea that 
our courts are rushing lemming-like to 
compensate every conceivable injury. Exam- 
ples of decisions in which compensating 
the injured takes a back seat to other 
perceived needs or goals of society include: 
Wood v. Camp, 284 So.2d 691 (Fla. 1973), 
where the court declined to extend the 
rule of reasonable care to all classes of 
premises liability; Raisen v. Raisen, 379 
So.2d 352 (Fla. 1979) and Sowten v. 
United States Fidelity and Guaranty Co., 
475 So.2d 1211 (Fla. 1985), where the 
court declined to abolish interspousal immu- 
nity even though by that time the doctrine 
had already been abolished in the major- 
ity of other jurisdictions; Duncan v. Flynn, 
358 So.2d 178 (Fla. 1978) and Hernandez 
v. Garwood, 390 So.2d 357 (Fla. 1980), 


where the court declined to recognize a 
cause of action for injury to a viable 
fetus; Mercury Motors Express, Inc. v. 
Smith, 393 So.2d 545 (Fla. 1981), where 
the court receded from long-established 
rule that an employer was vicariously 
liable for the punitive actions of its 
employee in favor of imposing a require- 
ment of some fault on the employer before 
punitive liability could be found. 

Also, Ard v. Ard, 414 So.2d 1066 (Fla. 
1982), where the court declined to abolish 
the parental/famlly immunity [although 
an action was authorized to the extent 
of available insurance]; VanBibber v. 
Hartford Accident and Indemnity Co., 
439 So.2d 880 (Fla. 1983), where the 
court upheld the statute prohibiting 
joinder of insurance carriers; Insurance 
Co. of North America v. Pasakarnis, 451 
So.2d 447 (Fla. 1984), where the court 
adopted the minority view and approved 
a “seat belt defense”; Armstrong v. 
Munford, Inc., 451 So.2d 480 (Fla. 1984), 
where the court declined to recognize 
“dramshop” liability; Fassoulas v. Ramey, 
450 So.2d 822 (Fla. 1984), where the 
court refused to recognize a cause of 
action for wrongful birth; Fla. Physician’s 


Ins. Reciprocal v. Stanley, 452 So.2d 514 
(Fla. 1984), where the court held that 
evidence of free or low cost services from 
governmental or charitable agencies was 
admissible to reduce damages; Zorzos v. 
Rosen by and through Rosen, 467 So.2d 
305 (Fla. 1985), where the court declined 
to recognize a cause of action for loss 
of parental consortium; Trianon Condo- 
minium Assoc., Inc. v. City of Hialeah, 
468 So.2d 912 (Fla. 1985), where the 
court resurrected sovereign immunity for 
governmental functions notwithstanding 
the unequivocal waiver of immunity in 
Section 768.28, Florida Statutes; and 
Pullman v. Cincinnati, Inc., 476 So.2d 
657 (Fla. 1985), where the court upheld 
the products liability statute of repose 
and receded from its position that a cause 
of action could not be barred before it 
existed. 

Viewed in this complete perspective, 
it becomes ludicrous to suggest that we 
are on a court-orchestrated dash to 
demise. A careful review of Florida deci- 
sions simply does not support Mr. Somers’ 
conclusion. But there are further facts 
to refute his contention. 

To excuse the lack of empirical data 
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to support his argument, Mr. Somers 
states that the information is beyond his 
means and reach. Instead, he challenges 
us to look at the broader perspective, 
and to view the tort system in its societal 
context. This is essential according to 
Mr. Somers because one’s knowledge and 
opinions are colored by one’s perspective. 
Only by looking at the big picture can 
we supposedly understand the necessity 
of limiting an injured victim’s rights to 
trial by jury and full compensation. I 
wish to accept the challenge to examine 
the broader perspective and societal con- 
text and to measure the tort system in 
that framework. I also want, however, 
to review system costs as disclosed by 
the collected data, much of which is avail- 
able with just a minimum of research. 


The Tort System’s Growth 
and Place in Society 

I agree with Mr. Somers that perspec- 
tive and societal context are important. 
It is my belief, however, that Mr. Somers’ 
perspective was much too narrow—in- 
deed, partisanly narrow—and that he 
failed to appreciate or even grasp the 
real reasons behind the evolution of the 
present day tort system. 

Our tort system began under the English 
common law as a system of peaceful 
dispute resolution which displaced resort 
to self help by injured or aggrieved indi- 
viduals. The coming of the Industrial Rev- 
olution dramatically increased rural soci- 
ety’s limited need for access to a tort 
system. With the advent of machinery, 
railroads and developing industry thou- 


sands of individuals were being injured 
and maimed, and our society’s concept 
of justice required redress. 

In the early years it was not easy. 
As the Industrial Revolution grew, the 
legal system evolved to protect its pros- 
perity. Industry and the railroads con- 
trolled the legislatures and governments. 


One measure of a society’s worth 
is the degree to which its mem- 
bers have access to justice. 


They had the best lawyers, who in turn 
frequently became judges with sympa- 
thetic viewpoints. It is not surprising then 
that early tort claimants met a host of 
procedural and substantive roadblocks. 
Lack of access to skillful lawyers, difficult 
pleading requirements, the doctrines of 
contributory negligence, assumption of 
the risk, and the fellow-servant rule all 
combined to leave many accident victims 
in the cold. If a plaintiff were lucky enough 
to survive that obstacle course, he still 
faced the appellate courts which were 
also populated in large part by judges 
from the establishment. 

By the turn of the century the tide 
began to change. It began in the legisla- 
tures as a democratic response to the 


perceived absence of justice for hundreds 
of thousands of workers. First came the 
workers’ compensation laws, followed by 
the Federal Employers Liability Act (1908) 
and the Jones Act (1920). For the first 
time, injured workers began to succeed 
in the courts. 

After 1920, with the arrival of the auto- 
mobile, the focus of tort law began to 
shift. Prior to the automobile age, most 
tort claims involved on-the-job injuries. 
With the automobile, tort claimants began 
to represent a much broader spectrum 
of society. At the same time another 
type of tort claimant began to appear 
on the scene—the victim of the defective 
product. But these plaintiffs faced the 
same, often insurmountable, problems the 
injured worker faced in the preceding 
century. Contributory negligence, assump- 
tion of the risk, proof of privity and 
buyer beware all combined to make it 
impossible to succeed in all but a few 
cases. 

By the mid-20th century the old rules 
had become intolerable by societal stan- 
dards. As a nation we experienced tre- 
mendous increases in knowledge. This 
raised expectations and increased both 
the ability for control and demand for 
accountability. Advances in knowledge 
also expanded awareness of causation and 
the means for preventing injuries. Machin- 
ery became more powerful, more complex 
and more a part of our everyday life. 
Scientific advances led to expanding 
numbers of injury-producing substances. 
And, as a society, population densities 
increased as we became more urbanized. 
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The old rationalizations for restrictions 
on access to the courts, the procedural 
minefields, and the rules of law which 
immunized portions of society from respon- 
sibility for their wrongs all came under 
fire. The inevitable tort revolution oc- 
curred. But it was not the unchecked 
rush for gold Mr. Somers describes. It 
was instead a measured, studied evolution 
that progressed only as fast and as far 
as the courts felt was warranted. Nor 
was it a one-sided process for, as we 
have seen, there were many occasions 
when the courts declined to extend liabil- 
ity and actually even retreated from prior 
extensions. 

What does all this mean? The tort 
system has evolved as society has evolv- 
ed—and in response to the needs of a 
developing society. Common, ordinary 
people began to gain access to the system 
as their need for that access increased. 
Plaintiffs and defendants were placed on 
a more even footing. And, the belief arose 
that justice was truly attainable for every- 
one. 

Are we better off as a result? Absolutely. 
One measure of a society’s worth is the 
degree to which its members have access 
to justice. It must be available in a dem- 
ocratic society, and its absence has histor- 
ically sparked many revolutions. No one 
can deny that as a nation we are stronger 
because all our citizens, rich or poor, 
big or little, have the belief and the expecta- 
tions that they have access to justice 
through our court systems, including the 
tort system. 

The value of tort law cannot, however, 
be measured just in terms of individual 
vindication. We cannot ignore the rela- 
tionship of the tort system to our basic 
freedoms. Society has a profound interest 
in developing a method for resolving dis- 
putes by public consensus rather than 
unilateral action; a method that will accom- 
modate challenges to the status quo to 
allow for peaceful growth and change. 
The tort system allows that process to 
take place in a framework in which hun- 
dreds of thousands of citizen-jurors par- 
ticipate daily in the decisional process 
of their government. And, as individual 
citizens participate in the process, they 
develop a renewed sense that we enjoy 
the most fair and just way to resolve 
disputes in existence in the world today. 

Society also has an interest in develop- 
ing a sound body of acceptable rules 
of safe conduct. This too has been a 
salutory result of the evolution of the tort 
system. One lawsuit that results in a safer 


product or service has a rippling impact on 
society. The tort system has become an 
incentive for safety in all aspects of our 
lives. Millions of people have and will be 
spared serious injury or death because the 
tort system has helped promote safety on 
the road, in the air and on water, safer 
practices in industry and the professions, 
and safer products. 

The lesson of historical perspective, 
then, is that society is not static—it is 
ever-changing, ever-evolving. As society 
has evolved, tort law has also evolved. 
And, as a society, we have a stronger 
democratic existence and live safer lives 
because the tort system has responded 
to the needs and demands of the times. 


The Cost of Litigation 

In his article, Mr. Somers embraces 
what, in some quarters, has recently 
become a popular theme—that we are 
in the midst of a “litigation explosion.” 
The conclusion of these doomsayers is 
always that reform is mandatory—trial 
by jury must be eliminated, recoverable 
damages must be limited, etc. Not surpris- 
ingly, much of the rhetoric has come 


from the aggressive campaigns of the insur- 
ance industry and other special interest 
groups. But does the data support the 
conclusion that there is too much tort 
litigation or it costs too much? Hardly. 

Perhaps the most comprehensive study 
of litigation undertaken to date is the 
University of Wisconsin Civil Litigation 
Research Project. The project studied 
1,649 cases from five federal and state 
courts that were terminated in 1978.'! The 
researchers found anything but a court 
system that was overwhelmed with meg- 
abuck litigation. Overall, 56 percent of 
the cases involved $10,000 or less. Only 
12 percent of the entire sample were cases 
involving $50,000 or more. The median 
stakes in federal cases was only $15,000. 
The median stakes in state court cases 
were even less—only $4,500. In only a 
quarter of state court cases was more than 
than $10,000 involved.? Hardly the stuff 
that bankruptcies are made of. 

The CLRP researchers also found that 
in litigation, trials are the exception. Bar- 
gaining and settlement were the prevalent 
means of case disposition—88 percent 
of the cases studied were settled, with 
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little, if any, substantial discovery. Only 
nine percent went to trial. The CLRP 
researchers suggest that since settlement 
is the rule rather than the exception, 
the whole reform debate falls short of 
the mark.3 

In a 1983 analysis of the alleged 
“hyperlexis,” Professor Marc Galanter con- 
cluded that the claim that Americans are 
unusually litigious is based more on myth 
and undocumented folklore than careful 
analysis of the data. He established that 
only a small percentage of disputes 


No wrongdoer should be 
allowed immunity for his 
conduct and no victim should 
have to suffer the economic, 
physical or emotional harm 
that results. 


become lawsuits and that most litigants 
seek compromise, not vindication. Stories 
of megacases, discovery abuses and 
megadollars make sensational media fare 
but are not typical. Galanter demonstrated 
by comparison with past litigation rates 
that present levels are not unprecedented. 
According to Galanter’s analysis, the fre- 
quency with which Americans resort to 
litigation is consistent with patterns in 
many other industrial nations, and actu- 
ally conservative.* 

Data from the federal courts is similar. 
From 1980 through 1985, tort cases 
increased at an annual rate of 4.6 percent 
for a total increase over the six-year period 
of 28 percent. At the same time, other 
civil litigation grew at an annual rate of 
11.7 percent for a total increase of 70 
percent.5 The major increase in general 
civil litigation has been due to actions 
to recover overpayments in Veteran and 
Social Security benefits and to collect 
on student loans. 

In the specialized area of medical mal- 
practice litigation, a 1983 study by the 
Rand Corporation found that malprac- 
tice claims have increased at an average 
annual rate of less than 3.5 percent for 
the last 10 years. A survey by the U.S. 
Bureau of the Census found that between 
1981 and 1984, malpractice verdicts 
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increased at an annual rate of 3.9 percent 
while health care costs grew at 11.8 per- 
cent.’ 

Florida’s own experience mirrors these 
findings. In 1983 Chief Judge Gerald 
Wetherington authorized a study of tort 
cases in the 11th Judicial Circuit. A total 
of 1,445 cases were surveyed; 1,157 closed 
cases from 1981 and 288 cases from 1983 
that had gone to verdict. Of the closed 
cases, 78 percent were disposed of by 
settlement or voluntary dismissal. In 60 
percent of the cases that actually went 
to trial and resulted in a plaintiff's verdict, 
the recovery was $25,000 or less and only 
about 10 percent of the awards were over 
$250,000.8 Additional data from the clerk 
of the 11th Judicial Circuit reveals that 
from 1980 through 1985, filings of tort 
cases increased at an annual rate of only 
2.4 percent per year for a total increase 
of only 14 percent as compared to an 
increase in general civil litigation filings 
of 8 percent per year for a total increase 
of 50 percent.? And a 1984 report of 
the Tort Litigation Review Commission, 
which contained representatives from all 
sides of the issue, stated that it could 
find no data to suggest that an arbitrary 
limit of any element of damages would 
solve any social or legal problem.!° 

None of this data supports Mr. Somers’ 
thesis that the tort system is out of control 
and about to go bankrupt. In fact, it 
all points to the exactly opposite conclu- 
sion. We must then look at what Mr. 
Somers offers in support of his intuitive 
feelings. It is his perception of an increas- 
ing number of bankrupt insurers that 
he says helped convince him that “judge- 
made law is bankrupting the [tort] 
system.” Yet the causal leap from the 
health of some insurance companies to 
the health of the tort system is made 
without so much as a glance at the equally 
likely causes for the financial woes of 
those companies—mismanagement, irre- 
sponsible premium pricing and imprudent 
investment policies. Again, it is illumi- 
nating to examine the facts. 

When the insurance industry’s perform- 
ance over the past two decades is exam- 
ined, a distinct cyclical pattern emerges— 
an availability crisis and price increases 
have followed each downturn in invest- 
ment income. This has been possible 
because up to the present, aside from 
the limited area of automobile insurance, 
“the states have failed miserably in their 
attempts to regulate this giant industry.”!! 

At the end of the 1960’s, the industry’s 
profitability was on the decline. The result 


was the push for no-fault automobile 
insurance and premium increases. Then, 
as cash reserves and investment income 
built up, rates were deliberately under- 
priced to attract new business, more premi- 
ums for investment and increased profits. 
But by the mid 1970’s the economy was 
again in a slump. Investment income and 
profits fell and the companies panicked. 
The result was a medical malpractice and 
product liability “crisis” and premium 
increases. In Florida, the legislature 
responded with the Medical Malpractice 
Act of 1975. As the 1980’s arrived, the 
industry was again in boom times. Invest- 
ments were doing well, profits were up 
and rates were again deliberately under- 
priced to get more premium dollars for 
investment. But, by 1984 interest rates 
were declining and investment income and 
profits were down. The insurance indus- 
try cried crisis and launched into out- 
rageous premium increases. If tort reform 
was necessary in 1969, 1974 and now 
in 1986, then it should have also been 
necessary in 1982 or any other intervening 
year. What this cyclical pattern of crisis 
does establish is that the crisis is within 
the insurance industry itself and not the 
tort system. 

But apart from the public rhetoric, 
what is the true story of the industry’s 
health? In the 10 years from 1974 through 
1983 the property/ casualty companies had 
a net gain, including investment income, 
of $72 billion. During that same period 
they increased their surplus about $44 
billion and the stock companies paid 
about $17 billion to stockholders as 
dividends. Even in the so-called disas- 
trous year of 1984, the industry earned 
$300 million more in investment income 
than its underwriting losses of $20.5 
billion.'? Further evidence of the industry’s 
health can be found in the fact that in 
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1984 its combined assets totaled $267.7 
billion, up $15.6 billion from 1983.!3 Per- 
haps the most telling evidence of the 
present economic health of the insurance 
industry is the fact that the stock index 
of property/casualty insurers rose by 50 
percent in 1985, almost double the rise 
of the general stock market. 

Even if there were a logical nexus 
between the health of the insurance indus- 
try and the health of the tort system, 
the data shows that there is no basis 
for alarm. This data also probably 
accounts for Mr. Somers’ concession that 
the insurance industry has been unable 
to prove that the tort system is in financial 
trouble. Most important, the empirical 
data shows that there is no basis to accuse 
the judiciary of destroying the system. 

The cloak of judicial dignity prevents 
our judges from defending themselves but 
we cannot allow these attacks to go 
unanswered. It is incumbent upon lawyers 
to learn the true facts and inform the 
people at every opportunity. We must 
expose those who would tear the house 
down out of ignorance or otherwise. It 
is not the victim who wants the system 
reformed, and it is not the lawyer or 
the client who creates litigation. It is 
the unsafe practice, the defective product, 
and the negligent action. But for the 
expenditure of a greater sum, employees 
might have been better educated, designs 
might have been amended or more care 
might have been exercised. No wrongdoer 
should be allowed immunity for his con- 
duct and no victim should have to suffer 
the economic, physical or emotional harm 
that results. Most important, we cannot 
allow a return to the days of “victim 
beware” and “might is right”—particularly 
not as the result of someone’s intuition 
that judge-made law has run amuck. J 


‘It was not until the 1970’s that the hue 
and cry of exorbitant litigation was raised. 
In the 1960’s, most commentators described 
and deplored a decline in litigation. Galanter, 
Landscape of Disputes, 31 UCLA L. Rev. 4 
(1983). Neither federal court studies in the 
1960’s nor Chief Justice Burger in his first 
“State of the Judiciary” address in 1970 address 
made mention of litigiousness. But by the end 
of the 1960’s the insurance industry was facing 
its first crisis of profitability. Claimants, law- 
suits and verdicts were blamed. It is no small 
coincidence that shortly thereafter we were 
branded the most litigious nation on earth. 
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According to R. W. Evans, intoxication (DWI) and 
impairment (DUI) are equivalent terms. The offenses 
of DUI and DWI require the same degree of impair- 
ment or intoxication. 


DWI and DUI: Different 


DWI: The Forgotten Offenses of F.S. §316.1931 


or more than 30 years, Florida 

Statutes have included two sep- 

arate statutory schemes which 
prohibit the act of drunk driving: driving 
under the influence (DUI) and driving 
while intoxicated (DWI). DUI, a viola- 
tion of F.S. §316.193, is routinely charged 
in most drunk driving cases. In contrast, 
the DWI statute, F.S. §316.1931, pro- 
scribes additional offenses relating to 
injury, property damage, or death, but 
the statute is rarely used unless a fatality 
is involved; in such a case, DWI manslaugh- 
ter may be charged as well as vehicular 
homicide! or manslaughter by culpable 


by R.W. Evans 


negligence.? As a result of legislative 
changes which took effect October 1, 
1984,3 all the DWI offenses deserve a closer 
look. 

Section 316.1931(1) is strikingly similar 
to the offense of DUI. This DWI offense, 
which appears to be redundant to DUI, 
makes it unlawful for any person, while 
in an intoxicated condition or under the 
influence of alcoholic beverages or any 
chemical or controlled substance to such 
extent as to deprive him of full possession 
of his normal faculties, to drive, be in 
actual physical control of, or operate a 
vehicle within this state. The offense is 


specifically punishable by the penalties pro- 
vided by the DUI statute, §316.193. 

Unlike DUI, the DWI offense pro- 
scribed by §316.1931(1) employs the term 
“intoxicated condition,” which is described 
as being deprived of full possession of 
normal faculties. Also, in the absence of 
impairment, DUI may be proved by 
evidence of a blood alcohol level of 10 
percent or higher; the equivalent of this 
illegal per se provision is not found in 
§316.1931. 

Section 316.1931(1) is significant be- 
cause it defines intoxication, an element 
common to all DWI offenses. The remain- 
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Offenses, Different Meanings? 


By What Standard Does a Drinking Driver 
Violate Florida Law? 


umerous defendants appear- 

ing in Florida county courts 

are shocked to learn that they 
need not be proven “drunk” to be con- 
victed under Florida’s impaired driving 
statute, F.S. 316.193.! 

Because the terms “under the influ- 
ence,” “impaired” and “drunk or intoxi- 
cated” have been used interchangeably, 
a great deal of confusion has followed. 
Moreover, the media and others com- 
monly refer to F.S. Ch. 316.193 as the 


lesser offense of DWI. 


According to Judge Radford R. Sturgis, the term 
“intoxication,” as it is used in F.S. §316.1931 (DWI), 
is stronger than the term “impairment” as employed 
by F.S. §316.193 (DUI). In other words, DUI is a 


by Judge Radford R. Sturgis 


“drunk driving law.” M.A.D.D., in name, 
focuses public attention on “drunk” driv- 
ers. Thus, it’s no wonder that the general 
public believes it is legal to drive in Florida 
as long as you are not “drunk.”? 

The confusion of terms is not unique 
to the State of Florida. Legislatures and 
courts across the country define and apply 
these words in a variety of ways. “Under 
the influence” in one state does not have 
the same definition as in another. In 
some states, it is the highest standard; 


in others, the lowest. In Florida, drinking 
is not unlawful unless one is “under the 
influence to the extent his normal facul- 
ties are impaired.” 


Florida Judicial History 

The Florida Supreme Court has long 
noted the problems in criminal prosecu- 
tions caused by the interchangeable use 
of the terms “intoxicated” and “under 
the influence.”* Confusion has escalated 
in the last decade due, in part, to the 
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ing DWI offenses set forth in §316.1931(2) 
incorporate by reference the conduct pro- 
hibited by §316.1931(1). Other than defin- 
ing intoxication, the offense proscribed 
by §316.1931(1) appears to serve no useful 
purpose. 

Section 316.1931(2) sets forth three of- 
fenses relating to personal injury or prop- 
erty damage. The first of these offenses, 
a misdemeanor of the first degree, prohib- 
its damage to the property or person of 
another resulting from the operation of 
a vehicle by an intoxicated person. The 
maximum range of penalties for a first 
offense of DWI is greater than the maxi- 
mum range of DUI penalties; as a first 
degree misdemeanor, this DWI offense is 
punishable by a maximum fine of $1,000 
and a term of imprisonment of up to one 
year.4 The DWI misdemeanor offense 
could be charged if the state is seeking 
punishment in excess of penalties provided 
by the DUI statute, or for the purpose 
of encouraging a plea to DUI. 

The DWI misdemeanor offense is sig- 
nificant for another reason: the operation 
of a vehicle by an intoxicated driver who 


has a prior conviction of §316.1931(2) such 
as the DWI misdemeanor, and who causes 
serious bodily injury to another may be 
charged with a third degree felony. This 
DWI felony offense, a violation of 
§316.1931(2), became effective October 1, 
1984.5 The felony offense may be charged 


Editor’s Note: Judge Sturgis’s article is 
submitted on behalf of the Criminal Law 
Section as one of the section’s monthly 
columns. Mr. Evans’s article was sub- 
mitted for consideration by the Journal's 
Editorial Board as a lead article. Because 
the articles address an issue of interest to 
many members of The Florida Bar and 
offer different opinions, they are printed 
side-by-side for the readers’ comparison. 


if the operation of a vehicle by an intoxi- 
cated person causes serious bodily injury 
and if any one of three conditions is met 
at the time of the offense: 

1. The driver had a suspended or re- 
voked driver license, 

2. The driver was a habitual traffic 
offender, or 

3. The driver had a prior conviction 


of §316.1931(2). 

Note that a prior conviction of DUI will 
not suffice for the purpose of charging 
the felony offense. Thus the state should 
consider charging the DWI misdemeanor 
offense, rather than DUI, if a drunk driver 
is involved in an accident. 

Several additional observations may be 
made about the new DWI felony offense. 
First, the legislature has not restricted the 
first condition of a suspended or revoked 
driver license to a license that has been 
suspended or revoked for a conviction of 
DUI or for refusal to submit to an implied 
consent test. The plain meaning of the 
statute is obvious — if the intoxicated 
driver at the time of the accident is oper- 
ating with a license that has been sus- 
pended or revoked for any reason, the 
felony charge is applicable. Thus, a license 
suspension for points pursuant to F.S. 
§322.27(3), or failure to maintain financial 
responsibility pursuant to F.S. §324.051, 
would clearly apply. 

Also, with regard to the second condi- 
tion of the DWI felony offense, an inter- 
esting question arises. Although the depart- 
ment revokes the license of a habitual 
traffic offender for five years,° a hardship 
license is available to the offender after 


Sturgis 


ingenuity of prosecutors in wording charg- 
ing documents, unique jury instructions 
and the strained approval by the appellate 
courts of such definitions in affirming 
serious manslaughter cases. 

The first major Florida case discussing 

the confusion of terms was Cannon v. 
State, 91 Fla. 214, 107 So.2d at 362 (1926).5 
In that case, the state alleged manslaugh- 
ter by culpable negligence and added the 
words “being at the time under the influ- 
ence of intoxicating liquor” to the charg- 
ing document. The Florida Supreme Court 
held that such language was not the same 
as “while intoxicated,” therefore, was insuf- 
ficient to allege intoxicated manslaughter 
an alternative method of proof. 
Though all persons intoxicated by the use 
of alcoholic liquors are “under the influence 
of intoxicating liquors,” the reverse of the 
proposition is not true; for a person may be 
under the influence of intoxicating liquors with- 
out being intoxicated. . . . The gist of the 
alternative charge, a second degree felony, is 
the killing of a person “by the operation of 
a motor vehicles while intoxicated.” 


Id. at 362. 


Since neither reckless operation nor 


proximate cause is an element of intoxi- 
cated manslaughter,® the Supreme Court 
reasoned that: “No doubt the lawmakers 
based this statute upon the proposition 
that it is criminal negligence for a person 
in an intoxicated condition to attempt 
to drive an automobile. . . .”*” The court, 
however, approved the state’s introduc- 
tion of evidence on alcohol consumption 
based upon its reasoning that “ordinarily 
persons under the influence of intoxicants 
to any considerable degree, though not 
actually intoxicated or drunk, are more 
apt to be heedless, reckless and daring 
than when free from such influence.” 

In 1958, the Florida Supreme Court 
in Clowney v. State, 102 So.2d 617 (Fla. 
1958), affirmed an intoxicated manslaugh- 
ter verdict wherein the trial judge gave 
an instruction on intoxication which dif- 
fered from the wording of the statute. 
In its decision, the Supreme Court did 
not change the definition of intoxication, 
rather, it held that the proper definition 
of intoxication was contained in the second 
paragraph of F.S. 860.01(2).9 The court 
then sustained the conviction, holding 
that the trial judge’s instruction “sub- 
stantially complied thus reversal of the 
jury’s verdict was not required.”!° 
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It should be noted that the Supreme 
Court in Clowney did not discuss the 
D.U.I. statute, F.S. 316.193, nor its stat- 
utory definition of “normal faculty impair- 
ment.” 

In 1974, the Fourth District Court of 
Appeal in Fitzpatrick v. State, 294 So.2d 
708 (Fla. 4th DCA 1974), reviewed a 
trial court’s determination (on a motion 
to dismiss), that a .18 percent B.A.C. 
(blood alcohol content) was in and of 
itself insufficient evidence of intoxication 
to support an intoxicated manslaughter 
conviction. The district court reversed 
the trial court’s decision and quoted 
Clowney for the following: 

“being under the influence of intoxicating liquor 
to the extent that one’s normal faculties are 
impaired [emphasis added], or so as to deprive 
one of full possession of his normal faculties,” 
is equivalent to “being intoxicated.” Clowney 
v. State, 102 So.2d 619 (Fla. 1958). Thus, 
in the case at bar, if appellee had a breathalyzer 
reading of 0.17 percent he is presumed to 
be under the influence to the extent his normal 


faculties are impaired, i.e., he is presumed 
to be intoxicated. 


Id. at 709. 

The emphasized portion (“that one’s 
normal faculties are impaired”) is not 
found in the Clowney decision, nor used 
by the court as a definition of intoxica- 


12 months of the revocation period have 
expired.’ If an intoxicated driver causes 
an accident involving serious bodily injury 
and at the time of the accident the driver 
possesses a hardship license which was 
issued to him as a habitual traffic offender, 
is the driver a habitual traffic offender 
for the purpose of the DWI felony offense? 

In my opinion, the driver in this case 
would be subject to being charged with 
the felony offense. Although a hardship 
license has been issued enabling the of- 
fender to drive, the driving privileges are 
restricted for the duration of the revoca- 
tion period. The driver has been sanc- 
tioned by the Department of Highway 
Safety and Motor Vehicles as a habitual 
traffic offender for the entire five-year 
period of revocation and should be so 
considered by the court. 

The third DWI offense of §316.1931(2) 
is a manslaughter offense, which is un- 
doubtedly the most familiar DWI offense. 
Florida courts have held that a conviction 
of DWI manslaughter requires direct proof 
that a death occurred, that the death 
resulted from the operation of a vehicle 
by the defendant, and that the defendant 
was intoxicated at the time he operated 


the vehicle. The Florida Supreme Court 


classified DWI manslaughter as a strict 
liability crime in Baker v. State, 377 So.2d 
17 (Fla. 1979). 

As a strict criminal liability crime, DWI 
manslaughter offers a strong advantage 
to the state. In Baker v. State, the Florida 


By providing two different 
standards, impairment and 
intoxication, the legislature 
has left such an argument open 
to the defense bar. 


Supreme Court held that the state is not 
required to show specific intent or causal 
connection between the defendant’s ac- 
tions and the death. The negligence, accord- 
ing to the court, occurred at the time the 
driver entered the vehicle in an intoxicated 
condition and proceeded to operate it.? 
Following Baker, the DWI misde- 
meanor and felony offenses also should 
be considered strict liability crimes. These 
two offenses are constructed similar to 


the DWI manslaughter provisions; both 
offenses require intoxication, operation of 
a motor vehicle, and personal injury or 
property damage resulting from operation 
of the vehicle. In view of Baker, therefore, 
the state should not be required to show 
specific intent or causal connection be- 
tween the defendant’s actions and the 
injury or property damage. 

One question likely to be raised in a 
DWI case is whether intoxication is a 
stronger term than impairment. Defense 
counsel could argue that intoxication, as 
the term is used in §316.1931, requires a 
greater showing of impairment than the 
proof required in a DUI case. In contrast 
to impairment of normal faculties (DUI), 
intoxication is described as being deprived 
of full possession of normal faculties. By 
requiring a separate standard of intoxica- 
tion and by imposing greater penalties in 
the case of the intoxicated driver who 
causes injury or property damage, has the 
legislature intended that the state prove 
a greater degree of impairment in a DWI 
case? 

By providing two different standards. 
impairment and intoxication, the legisla- 
ture has left such an argument open to 
the defense bar. Certainly the courts will 


tion. The wording is, of course, the stan- 
dard required under the D.U.I. statute 
F.S. 316.193. The district court mixed 
apples and oranges in equating the defini- 
tion of impairment under F.S. 316.193 
with the definition of intoxication under 
F.S. 860.01 now F.S. 316.1931. Hence, 
once the court had equated impairment 
and intoxication, it was a short step to 
apply the statutory presumption of impair- 
ment as a presumption of intoxication 
in reversing the trial court’s decision. 

Fitzpatrick lay dormant until the Florida 
Supreme Court decided State v. Harris, 
348 So.2d 283 (Fla. 1977). In Harris, 
the court reversed the First District Court 
of Appeal’s determination that an informa- 
tion charging intoxicated manslaughter 
must use the statutory language “while 
intoxicated.” 

The Supreme Court noted that a con- 
trary position was taken in Fitzpatrick 
wherein the information charged “while 
intoxicated or under the influence of 
intoxicating liquor to such an extent as 
to deprive one of full possession of his 
normal faculties. . . .”!! The pertinent lan- 
guage of the information in Harris “to 
such an extent that he was deprived of 
his normal faculties” was held sufficient 


to charge intoxicated manslaughter. 

Thus, the real holding in Harris was 
that it is not error to fail to allege “while 
intoxicated” if the information contains 
the substantial equivalent of the defini- 
tion of intoxication, approved in Clowney. 


As judges and lawyers, we must 
carefully use words of art in 
public, in our courtrooms, jury 
instructions and written opin- 
ions. Prosecutors must carefully 
choose words used in charging 
documents. 


Therefore, it is unfortunate that the 
Supreme Court reprinted that portion of 
Fitzpatrick which contained the defini- 
tional error of equating “normal faculty 
impairment” with the “deprivation of the 
full possession of one’s normal faculties” 
(the definition of intoxication approved 
in Clowney). It is significant that while 
the D.U.I. language was reprinted in the 
decision, it was not alleged in the Harris 
information, nor was it relied upon by 


the Supreme Court in its decision. 

Harris did not redefine intoxication 
nor rule that “under the influence” (or 
“under the influence to the extent one’s 
normal faculties are impaired”) is suffi- 
cient, or is the equivalent of intoxication, 
for the purpose of alleging manslaughter. 
Nor did Harris hold that the D.U.I. pre- 
sumption of impairment, .10 B.A.C., is 
a presumption of intoxication. Wright 
v. State, 478 So.2d 825 (Fla. Sth DCA 
1985). 

The Supreme Court in Harris reap- 
proved all of its own decisions since 1926, 
Cannon to Clowney, holding that: (1) 
the term “intoxicated” is both stronger 
than and inclusive of “under the influence 
of intoxicating liquors,” and (2) that they 
are different terms and do not mean the 
same thing. !2 

In Wright, an intoxicated manslaughter 
case, the Fifth District Court of Appeal 
held that it is proper to give the jury 
the Supreme Court’s approved D.U.I. 
instruction of “normal faculty impair- 
ment” if the judge additionally instructs 
the jury “that intoxication is being under 
the influence to a greater extent than 
just having impaired faculties. . . .”!3 After 
reading these cases, it is easy to see how 
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closely examine the differences between 
the DWI and the DUI statutes and the 
apparent intent of the legislature in creat- 
ing such a disparity. The Fifth District 
Court of Appeal recently held in Wright 
v. State, 478 So.2d 825, (Fla. Sth DCA 
1985) that impairment and intoxication 
are not synonymous terms. 

Notwithstanding Wright v. State, be- 
lieve that the legislature intended the 
courts to require the same degree of impair- 
ment in DUI and DWI cases. To begin 
with, intoxication does not necessarily 
mean that the driver was completely 
deprived of his faculties. Rather, intoxica- 
tion to the extent that the driver was 
deprived of full possession of his faculties 
could mean that the driver’s faculties (bal- 
ance, sight, hearing) were less than normal 
as a result of the alcohol, or chemical or 
controlled substance. In other words, 
intoxication may be reasonably construed 
to mean that the driver’s normal faculties 
were impaired. 

Also, enhanced penalties do not neces- 
sarily require greater proof of impairment. 
Arguably, the legislature has imposed 


greater penalties in DWI cases because 
these are accident cases which demand 
greater punishment than the penalties 
applicable in a DUI case. It would be 
logical for the same prohibited conduct, 
impaired or intoxicated driving, to be pun- 
ished more severely if such conduct was 
associated with personal injury, property 
damage or death.!° 

Several appellate decisions support this 
view that the legislature intended impair- 


or both.”!! The jury instruction differed 
from the statute, former §860.01, which 
required the offender to be deprived of 
full possession of normal faculties. 

The Florida Supreme Court, upon 
analyzing §860.01, concluded that the trial 
judge’s definition of intoxication substan- 
tially complied with the statute. It may 
be reasonably inferred from the court’s 
holding in Clowney that the court recog- 
nized no significant differences between 


It would be logical for the same prohibited conduct, 
impaired or intoxicated driving, to be punished 
more severely if such conduct was associated with 
personal injury, property damage or death. 


ment and intoxication to be equivalent. 
In Clowney v. State, 102 So.2d 619 (Fla. 
1958), the Florida Supreme Court re- 
viewed a jury instruction in a DWI man- 
slaughter case that defined intoxication: 
“ ‘Intoxication’... means under the influ- 
ence of intoxicating liquor to such an 
extent as to deprive one of the normal 
control of one’s body or mental faculties, 


impairment of normal faculties (DUI) and 
intoxication to the extent of being de- 
prived of full possession of normal facul- 
ties (DWI). 

In any event, the Third and Fourth 
District Courts of Appeal apparently have 
construed Clowney to mean that intoxica- 
tion is equivalent to impairment. In State 
v. Fitzpatrick, 294 So.2d 708 (Fla. 4th 


Sturgis 


the careless use of terms and definitions 
has increased the existing confusion. 


Legislative History 

The rationale for distinguishing between 
these terms is gleaned from a review of 
legislative history. Legislatures have recog- 
nized that many drinking drivers, not 
“drunk” under statutory or common law 
definition, were nonetheless responsible 
for many traffic accidents and fatalities. 
Thus, the terms “under the influence” 
and “impairment” gained prominence as 
new laws were enacted to cover the gap 
between sober drivers and those who drive 
while intoxicated. Many states, including 
Florida, now have co-existing statutes 
intended to cover varying degrees of alco- 
hol consumption.!4 

Increased concern over the national 
drinking and driving problem has prompt- 
ed most states to enact either per se 
statutes or prima facia proof jury in- 
structions based upon blood alcohol con- 
tent. However, such statutes or instructions 
will always be difficult to apply because 
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of the varied effects of alcohol on individ- 
uals. !5 


The legislative history of New York 
State’s drinking and driving law is similar 
to Florida’s. In 1910, New York enacted 
the offense of “driving while intoxicated.” 
It was 1941 before the results of scientific 
test for alcoholic content became admis- 
sible in New York courts.'© In 1960, a 
new offense, “driving while ability im- 
paired” became law as a lesser offense 
to “driving while intoxicated.”!” 

The New York statue does not define 
the degree of impairment required for 
conviction, nor is there a statutory defini- 
tion of intoxication. This situation led 
to a Supreme Court of New York deci- 
sion, People v. Cruz, 420 N.Y.S. 2d 521 
(1979), which held that in absence of 
any scientific test, these two subsections 
were constitutionally vague and indefinite. 
The Court of Appeals for New York in 
People v. Cruz, 423 N.Y.S. 2d at 628, 
reversed the Supreme Court and upheld 
the statute stating that “any alcoholic 
impairment of a driver’s ability to operate 
such vehicle would constitute a violation.” 
The court further noted: 


That is not to say, of course, that every 
person who drinks before driving violates the 


law. On the contrary the Legislature recognized 
that the average person can consume a certain 
amount of alcohol without impairing his ability 
to operate a motor vehicle as he should. Other- 
wise the Legislature would not have provided 
that proof of .05 of 1% or less of blood 
alcohol content is prima facie evidence that 
the driver was not impaired or intoxicated. . 
. . And the Legislature also recognized that 
some individuals may be able to consume greater 
amounts of alcohol without being impaired, 
as would the average driver. Thus the impair- 
ment statute, by simply providing prima facie 
standards, takes into account the “subjective” 
tolerance of individuals in determining the abil- 
ity to drive possessed by a defendant at the 
time of arrest. But in determining whether 
that ability is less than he should possess, 
the statute necessarily contemplates the use 
of the objective standard expected of the aver- 
age driver. 

In sum the prohibition against driving while 
the ability to do so is impaired by alcohol 
is not a vague and indefinite concept as the 
defendant contends. It is evident from the 
statutory language and scheme that the question 
in each case is whether, by voluntarily consum- 
ing alcohol, this particular defendant has actu- 
ally impaired, to any extent, the physical and 
mental abilities which he is expected to possess 
in order to operate a vehicle as a reasonable 
and prudent driver.!8 

Driving while intoxicated is a more serious 
offense and thus involves a greater degree of 
impairment. . . . Although the Legislature did 
not include a definition of intoxication in the 


DCA 1974), the Fourth District Court 
of Appeal relied upon Clowney to hold 
that a breathalyzer reading of .18 percent 
gave rise not only to the statutory pre- 
sumption of impairment,!2 but also a pre- 
sumption of intoxication in a DWI case. 

Significant to note is the following state- 
ment of the court in Fitzpatrick: “ [Being 
under the influence of intoxicating liquor 
to the extent that one’s normal faculties 
are impaired, or so as to deprive one of 
full possession of his normal faculties’ is 
equivalent to ‘being intoxicated.’ ”!3 

Thus, for all intents and purposes, the 
Fourth District Court of Appeal held that 
intoxication as used in the DWI statute 
is equivalent to impairment as it is used 
in the DUI statute. Fitzpatrick was ap- 
proved by the Florida Supreme Court in 
State v. Harris, 348 So.2d 283 (Fla. 1977) 
and followed by the Third District Court 
of Appeal in Kujawa v. State, 405 So.2d 
251 (Fla. 3d DCA 1981) 

The fly in the ointment, however, is 
Wright v. State, recently decided by the 
Fifth District Court of Appeal. Wright 
holds that a blood alcohol level of .10 
percent or greater does not give rise to a 
presumption of intoxication. In Wright 
the Fifth District Court found that State 


v. Harris does not authorize the trial judge 
to instruct a jury that a .10 reading is 
prima facie evidence of intoxication and 
that Harris should not be construed to 
mean that “intoxicated” and “under the 
influence” are synonymous terms.!4 With 
due respect to the Fifth District, the 
Wright court has erred. 

In deciding Wright the Fifth District 
misreads the Harris opinion. In Harris, 
the Florida Supreme Court reviewed a 
decision by the First District Court of 
Appeal holding that an information failed 
to charge properly the crime of DWI man- 
slaughter. The information, similar to the 
jury instruction in Fitzpatrick, alleged that 
the defendant was under the influence of 
intoxicating liquors to the extent that he 
was deprived of his normal faculties. 

Significant, the Florida Supreme 
Court granted review of Harris, citing con- 
flict with Fitzpatrick. The court reversed 
the appellate court’s decision in Harris, 
approved the Fitzpatrick opinion, and held 
that the information sufficiently charged 
the offense.'5 The only reasonable conclu- 
sions that may be drawn from Harris, 
therefore, are that (1) the Florida Supreme 
Court has recognized that a blood alcohol 
level of .10 percent or higher yields a pre- 


sumption of impairment or intoxication 
and, (2) that impairment and intoxication 
are synonymous terms. 

In Wright, the Fitzpatrick opinion is 
conspicuous by its absence. The Fifth 
District does not attempt to distinguish 
Fitzpatrick, or explain the Florida 
Supreme Court’s approval of Fitzpatrick. 
The Fifth District concludes, however, that 
the Florida Supreme Court in Harris did 
not intend for a blood alcohol level of .10 
percent or higher to give rise to a pre- 
sumption of intoxication because Harris 
holds that “under the influence” and 
“intoxication” are not identical terms.'® 
Herein lies the problem with Wright. 

Since Cannon v. State, 91 Fla. 214, 107 
So. 360 (1926), a line of cases has recog- 
nized a distinction between the terms 
“under the influence” and “intoxicated.”!” 
These cases, which include Clowney, 
Fitzpatrick and Harris, have consistently 
held that “intoxicated” is stronger than 
and inclides the term “under the influ- 
ence.” With the exception of Wright, how- 
ever, none of these cases uses the term 
“under the influence” in the same sense 
as “under the influence to the extent that 
normal faculties are impaired.” 

Consider, for example, Clowney v. 


statute, it does not follow that the term is 
without a definite or ascertainable meaning. 
Intoxication is not an unfamiliar concept. It 
is familiar to the law and has long been held 
to mean an incapacity to perform various mental 
or physical acts which an average person would 
be able to do. Of course intoxication is a 
variable term in the sense that a person, despite 
the consumption of alcohol, may be able to 
do certain things (for instance, physically oper- 
ate a motor vehicle), while his ability to do 
something more demanding (such as operate 
a motor vehicle safely) may be destroyed. But 
the standard for determining intoxication is 
constant; that is, whether the individual’s con- 
sumption of alcohol has rendered him inca- 
pable of employing the physical or mental 
abilities needed to, for instance, form a specific 
intent... .!9 

In sum, intoxication is a greater degree of 
impairment which is reached when the driver 
has voluntarily consumed alcohol to the extent 
that he is incapable of employing the physical 
and mental abilities which he is expected to 
possess in order to operate a vehicle as a 
reasonable and prudent driver. 

As noted, the concept of intoxication does 
not require expert opinion. A layman, includ- 
ing the defendant and those charged with admin- 
istering the law, should be able to determine 
whether the defendant’s consumption of alco- 
hol has rendered him incapable of operating 
a motor vehicle as he should. . . .2! 

In 1981, the New York Court of Appeals 
in People v. Hoag, 435 N.Y.S. 2d 698, 


416 N.E. 2d 1033 (1981), cited to its 


earlier People v. Cruz decision in holding: 
It is not possible to drive while intoxicated 
without by the same conduct driving while 
impaired. . . . To entitle defendant to a DWAI 
charge the evidence need not establish that 
she acted as a “normal, sober person,” but 
only that she had not been rendered incapable 
by alcoholic beverage of employing the physi- 
cal or mental abilities needed to operate a 
car, even though her abilities to do so were 
to some degree impaired. 


are the same standard. (Pursuant to the 
foregoing, such a suggestion is legislatively 
and definitionally misguided.) 

Like New York, the Florida Legisla- 
ture, by enacting the “impaired driving” 
law of 1941 and statutory presumptions 
relating to such impairment, clearly 
intended to prohibit users of alcohol from 
driving when their normal faculties were 


The new statute was not intended to repeal or replace the old 
driving while intoxicated statute which remains in effect 
for more serious offenders. 


The well-reasoned Cruz opinion has 
direct application to Florida in both rea- 
soning and clarification of the distinction 
between “impairment” and “intoxication” 
standards. The Fitzpatrick language 
reprinted in Harris, has caused some to 
claim that F.S. 316.193 “impaired normal 
faculties” and F.S. 316.1931 “deprived 
of full possession of normal faculties” 


impaired. The legislature recognized that 
a driver impaired to any extent by alcohol 
cannot drive as safely as he could sober. 
The new statute was not intended to 
repeal or replace the old driving while 
intoxicated statute which remains in effect 
for more serious offenders.22 

Impairment is generally defined and 
commonly understood to mean: weaken, 
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State. The jury instruction in question by 
the trial court initially charged that if the 
death was caused by the operation of the 
defendant’s vehicle while he was under 
the influence of intoxicating liquor, the 
defendant was guilty of DWI manslaugh- 
ter. The Florida Supreme Court appro- 
priately held that this instruction alone 
would have been erroneous. The error, 
however, was cured according to the court 
because the trial judge subsequently ex- 
plained to the jury that intoxication means 
that the defendant was under the influ- 
ence to the extent that he was deprived 
of the normal control of his faculties. 

The implication of Clowney, and the 
decisions that followed, is readily appar- 
ent: it is not enough for a defendant 
charged with DWI manslaughter to have 
consumed one or two alcoholic drinks, 
or in other words merely to have been 
under the influence of intoxicating liquor. 
Rather, to be guilty of DWI manslaugh- 
ter, the defendant must have been under 
the influence to the extent that he was 
deprived of his faculties. 

This subtle distinction between the 


words “under the influence” and the 
phrase “under the influence to the extent 
normal faculties are impaired” was recog- 
nized by the First District Court of Appeal 
in Jackson v. State, 456 So.2d 916 (Fla. 
Ist DCA 1984). Understanding this dis- 
tinction is critical to appreciating Clowney, 
Fitzpatrick, and Harris. By failing to 


The 1982 amendment imposing 
the presumption of impairment 
to both DUI and DWI cases 
is an obvious expression of 
an intent by the legislature 
to require the same degree 
of impairment in a DUI 
case or a DWI case. 


distinguish the phrase “under the influ- 
ence” from “under the influence to the 
extent that his normal faculties are im- 
paired” (DUI) or “under the influence . . . 


to such extent as to deprive him of full 
possession of his normal faculties,” (DWI), 
the Fifth District misread Harris. 

Also, by holding that a .10 percent blood 
alcohol reading does not give rise to a 
presumption of intoxication, the Wright 
opinion directly conflicts with the express- 
ed intent of the legislature. Legislative 
intent may be gleaned from the legislative 
history of §316.1934. Presently, this stat- 
ute provides that if a driver operates a 
vehicle while impaired or while deprived 
of full possession of his faculties, a blood 
alcohol level of .10 percent or higher shall 
give rise to prima facie evidence of impair- 
ment. Prior to July 1, 1982, this statutory 
presumption was expressly applicable only 
to DUI cases; as explained previously, 
Fitzpatrick and Kujawa also applied the 
presumption in DWI cases. 

The 1982 amendment imposing the pre- 
sumption of impairment to both DUI and 
DWI cases! is an obvious expression of 
an intent by the legislature to require the 
same degree of impairment in a DUI case 
or a DWI case. At the very least, the 
legislature has authorized a .10 reading 
to give rise to a presumption of impair- 
ment in a DUI or DWI case, a point left 
unaddressed in Wright v. State. 


Sturgis 


worsen, lessen or diminish the quality 
of something.2? The point at which an 
individual begins to show impairment of 
his normal faculties is often subtle and 
may only be truly appreciated by a trained 
observer. Thus, field test and blood alco- 
hol readings, together with other circum- 
stantial evidence, are generally required 
to convince a jury of a defendant’s condi- 
tion. 


Conclusion 

The influence of alcohol on an individ- 
ual will always be a question of degree 
with no clearly defined lines. However, 
there should be no question that in Florida 
the terms “under the influence,” “impaired” 
and “drunk or intoxicated” do not mean 
the same thing and cannot be used 
interchangeably. 

Juries will continue to draw the fine 
line between the “mere influence of alco- 
hol” and “normal faculty impairment.” 
They must also decide when an impaired 
driver reaches the condition of “intoxica- 
tion or drunk.” While some borderline 
drinkers may incorrectly decide to drive 


and step across the first line, subjecting 
themselves to prosecution under F.S. 
316.193, there can be no excuse for a 
drinker who is markedly impaired to drive 
an automobile when he is “intoxicated 
or drunk.” Intoxication is commonly 
defined as a point reached where the 
physical and mental control are markedly 
diminished.”4 The effects of alcohol become 
sO apparent that the untrained eye of a 
lay person can observe a substantial 
diminishment in the drinker’s normal fac- 
ulties and correctly concludes that he 
is “drunk or intoxicated.” Obviously we 
are not referring to the extreme intoxica- 
tion 

expressed by an old addict of John Barleycorn 
who opined that a man was intoxicated: “When 
he falls flat on his face and hangs onto the 
grass to keep from falling off the earth.” Or, 
as recalled by one of our courts: “Not drunk 
is he who from the floor can rise again and 


drink once more, but drunk is he who prostrate 
lies and can neither drink nor rise.”25 


Rather, intoxication under Florida law 
refers to a person who is impaired to 
the point that he has been “deprived 
of the full possession of his normal facul- 
ties.” While such person may stumble, 
stagger, mumble and drive, it could be 
said that he is acting upon instinct rather 
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than the normal faculties required to oper- 
ate a vehicle safely. To drive an automo- 
bile in this “intoxicated” condition is so 
inexcusable that to do so and take a 
life is an alternative proof to culpable 
negligent manslaughter. 

Although it is a serious crime to drive 
while “intoxicated or drunk” in Florida, 
this is not the only alcohol related driving 
offense. In fact, virtually all nondeath 
cases are prosecuted under Ch. 316.193, 
Florida’s D.U.I. law. Yet, over and over 
we hear people say: “I can drive.” “I’m 
not drunk.” “Drunk” is an antisocial, 
unflattering term we use to describe others, 
rarely ourselves. In fact, we have coined 
various adjectives to describe such a con- 
dition, including: boiled, bombed, fried, 
loaded, plastered, polluted, tanked, three 
sheets to the wind, smashed, soused, 
stoned, stewed, snockered and wrecked.?6 

Drinkers assuming the above adjectives 
define the minimum legal standard for 
driving in Florida, take to the roads after 
consuming alcohol to the point that they 
think less clearly, walk less surely and 
drive less carefully, not realizing they are 
violating Florida law. They may admit 
to themselves that they are “feeling good” 
or “high,” but never drunk; yet, they 


Wright is helpful, however, because it 
brings out into the open the problem of 
two statutory schemes, DUI and DWI, 
that prohibit the same conduct. The 
Florida Supreme Court may resolve the 
question of whether intoxication and 
impairment are synonymous terms. Better 
yet, the legislature could amend §§316.193 
and 316.1931 to leave no doubt as to its 
intent. 

As most drunk driving cases charge the 
defendant with impairment of normal fac- 
ulties, I recommend that the legislature 
amend §316.1931 to provide a standard 
of impairment, rather than intoxication. 
Prosecutors, defense counsel, juries and 
the courts are familiar with the term 
“impairment.” There is no reason to pro- 
vide different terminology if the legisla- 
ture intended the same degree of proof 
to be required for injury or nonjury 
cases involving drunk drivers. 

Wright also raises a problem with the 
Florida Standard Jury Instruction which 
defines the term intoxication. The present 
jury instruction states: 


“Intoxication” means more than merely being 
under the influence of intoxicating liquor. As 
used in these charges, intoxication means that 
the defendant must have been so affected from 


the drinking of intoxicating liquor as to have 
lost or been deprived of the normal control of 
either his body or his mental faculties, or both. 
Intoxication is synonymous with “drunk.”2° 

The instruction is confusing because it 
compares “under the influence” with 
“intoxication” without clarifying the mean- 
ing of the phrase “under the influence.” 
A jury could readily assume that “under 
the influence” means impairment, such 
that intoxication requires a greater degree 
of impairment than the trial court should 
require. 

Comparing intoxication to “drunk” com- 
pounds the problem. A jury is likely to 
assume from the use of the word drunk 
that the state must prove not only intoxica- 
tion but gross intoxication. In some, the 
instruction is at best vague and difficult 
to understand, and at worst, completely 
misleading to the jury. 

If the terms impairment and intoxica- 
tion are synonymous, then the jury in- 
struction would be better worded if it 
defined intoxication in terms of impair- 
ment. I suggest the following jury instru- 
ction for use in DWI cases: 


“Intoxication” means more than merely being 
under the influence of alcoholic beverages or 
any chemical or controlled substance. As used 
in these charges, intoxication means that the 


defendant was under the influence of alcoholic 
beverages, or any chemical or controlled sub- 
stance to the extent that his normal faculties 
were impaired. 


By describing intoxication in terms of 
impairment, the jury instruction should 
be easier for the jury to comprehend. The 
proposed instruction would clarify for the 
benefit of the jury the difference between 
being under the influence and being under 
the influence to the extent that normal 
faculties are impaired. The instruction 
would also better conform with §316.1931 
by referring to intoxication from chemical 
or controlled substances. 

Finally, by defining intoxication as 
impairment of normal faculties, the jury 
instruction would conform with Clowney, 
Fitzpatrick, and Harris to the extent that 
intoxication and impairment are consid- 
ered to be synonymous terms. For this 
reason, the jury instruction should be 
revised immediately, without waiting for 
legislative action. 

A revised jury instruction would pro- 
vide needed direction to the courts and 
to the bar concerning DWI cases. How- 
ever, ultimately the legislature bears the 
responsibility of eliminating the confusion 
that results from the two standards of 
impairment and intoxication. 


face arrest and conviction under F.S. 
316.193. 

Excessive loss of life, limb and property 
is caused daily by drinking drivers who 
do not know what the minimum stan- 
dards are in Florida. Thus, it is imperative 


in New York’s People v. Cruz. 

By clarifying language and being care- 
ful in its use, we may alert the media 
and thereby the public so drivers might 
fairly gauge their capacity to drive after 
drinking in Florida. BJ 


By clarifying language and being careful in its use, we may alert 
the media and thereby the public, so drivers might fairly 
gauge their capacity to drive after drinking in Florida. 


that clear standards be defined and com- 
bined with a fair, efficient and accurate 
system for detection, enforcement and 
prevention. 

As judges and lawyers, we must care- 
fully use words of art in public, in our 
courtrooms, jury instructions and written 
opinions. Prosecutors must carefully 
choose words used in charging documents. 

A definitive analysis by our appellate 
courts should be made to clear up the 
confusion, setting forth clear distinctions 
between terms of art such as enunciated 


'F.S. 316.193 is Florida’s D.U.I. statute 
requiring proof that a driver is “affected (by 
alcohol) to the extent that his normal faculties 
are impaired.” F.S. 316.1931 is Florida’s D.W.I. 
statute requiring proof that a driver is affected 
by alcohol “to such an extent as to deprive 
him of full possession of his normal faculties.” 


2 This article is not written as an exercise 
in legal semantics. If we ever expect to make 
headway in curbing accidents and deaths caused 
by alcohol and drugs on our highways, we 
must publicly use appropriate terms clearly 
understood by the public, so that citizens may 
make intelligent decisions about driving after 
consuming alcohol or drugs. 


3 It is necessary to examine the definitions 
of the titles assigned to drinking and driving 
laws across the country in order to make a 
meaningful comparison. The following offer 
a representative sampling: 

“Under the Influence” 

Nebraska: State v. Wridner, 219 NW 2d 
742 (Neb. 1974) 

“So far affected . . . operator of motor 
vehicle . . . to impair to any appreciable degree 
his ability to operate his motor vehicle in the 
manner . . . prudent and cautious man, in 
full possession of his faculties ....” A .10 
B.A.C. is a presumption of ‘being under the 
influence’ and was held to appreciably impair 
the ability to operate a motor vehicle.” 

Ohio: City of Toledo v. Starks, 267 N.E. 
2d 824 (Ohio Court of Appeals 1971) 

“Adversely affects actions, reactions, con- 
duct, movement or mental processes or impairs 
his reactions to an appreciable degree, thereby 
lessening his ability to operate a motor vehicle.” 

Arizona: State v. Duguid, 72 P. 2d 435 
(Ariz. 1937) 

“To some degree at least less able, either 
mentally or physically or both to exercise the 
clear judgment and steady hand necessary to 
handle . . . automobile with safety to himself 
and the public.” Followed in Davis v. Waters, 
438 P. 2d 909 (1968). 

New Mexico: State v. Myers, 536 P. 2d 
280 (N.M. Court of Appeals 1975) 

“That to the slightest degree defendant was 
less able, either mentally or physically, or both 
to exercise the clear judgment and steady hand 
necessary to handle an automobile with safety 
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In the 1985 legislative session, several 
bills to clarify the DUI-DWI problem were 
introduced but failed to pass.?! The prob- 
lem still remains. In the 1986 session, the 
legislature should finish a task that should 
not be left to the courts to resolve. BJ 


! FLA. STAT. §782.071, prohibiting the killing 
of a human being by the operation of a motor 
vehicle by another in a reckless manner likely 
to cause the death of, or great bodily harm to, 
another. 

2 FLA. STAT. §782.07, prohibiting the killing 
of a human being by the act, procurement, or 
culpable negligence of another, without lawful 
justification. 

3 Fla. Laws 1984, ch. 359, §2. 

4 FLA. STAT. §§775.082, 775.083 (1985). 

5 Fla. Laws 1984, ch. 359, §2. 

6 FLA. STAT. §§322.27(5), 322.264 (1985). 

7 FLA. STAT. §322.271(1)(b) (1985). 

8 Baker v. State, 377 So.2d 17 (Fla. 1979); 
Grala v. State, 414 So. 2d. 621 (Fla. 3d D.C.A. 
1982). 

9 = So. 2d at 18; see also Cannon v. State, 
91 Fla. 214, 107 So. 360 (1926). 

'0 Compare Houser v. State, 474 So.2d 1193 
(Fla. 1985), which holds that DWI manslaugh- 
ter is not merely an enhancement of penalties 
for driving while intoxicated. In Houser, the 
court ruled that only one homicide conviction 
and sentence may be imposed for a single death. 


The court described DWI manslaughter as a 
homicide offense, and not just an enhanced 
penalty for DWI, such that a defendant could 
not be convicted of both DWI manslaughter 
and vehicular homicide. 

'1 102 So. 2d at 621 [emphasis supplied]. 

12 See former FLA. STAT. §322.262 (1973), 
renumbered as FLA. STAT. §316.1934, construed 
by the court at 294 So.2d 709. ‘ 

13 294 So.2d at 709, citing Clowney v. State, 
102 So.2d 619 (Fla. 1958). 

14478 So.2d at 827. 

15 348 So.2d 283. 

16 478 So.2d at 827. 


'7 See for example, State v. Harris, 348 So.2d 
283 (Fla. 1977); Ingram v. Pettit, 340 So.2d 
922 (Fla. 1976); Clowney v. State, 102 So.2d 
619 (Fla. 1958); Wright v. State, 478 So.2d 825 
(Fla. 5th D.C.A. 1985); Jackson v. State, 456 
So.2d 916 (Fla. Ist D.C.A. 1984); State v. 
Fitzpatrick, 294 So.2d 708 (Fla. 4th D.C.A. 
1974). 

'8 102 So.2d at 621. 

'9 Fla. Laws 1982, ch. 155, §5. 

20 FLA. STD. JURY INSTR. IN CRIM. CASES, 
Manslaughter-DWI, 84 (1975). 

21 SB 260 (1985) would have provided the 
same standards of proof — impairment or .10 
percent or higher blood alcohol level — in DUI 
& DWI cases. CS/HB481 (1985) would have 
provided greater penalties for DWI and required 
the driver to be substantially deprived of pos- 
session of his normal faculties, or proof of a 
blood alcohol level of .20 percent or higher; 
property damage and personal injury offenses 
including manslaughter would have been moved 


to the DUI statute, §316.193, but causation 
would have been additionally required (thus 
eliminating strict liability). 
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to himself and the public.” Followed in City 
of Farmington v. Joseph, 575 P.2d 107. 

“Impaired” 

Colorado: Thompson v. People, 510 P.2d 
311 (Colorado 1973) 

Colorado has two statutes, one “driving under 
the influence” and the lesser offense of “driving 
while ability impaired.” “Driving under the 
influence” is held to mean “substantially under 
the influence so as to be incapable of operating 
a vehicle safely, and is distinguished from merely 
driving while ability is impaired.” Thus the 
Colorado “driving under the influence” statute 
is defined comparably to Florida’s “driving 
while intoxicated.” 

“Intoxicated” 

Maine: Maine v. Bryce, 243 A2d 726 (Maine 
1968) 

“Word ‘intoxicated’ as used in statute relat- 
ing to operation of motor vehicle following 
consumption of liquor means drunk or 
inebriated to such an extent that the mental 
or physical faculties are materially impaired 
while phrase ‘under the influence’ means in 
any way or respect or to the least extent or 
degree no matter how little the mental or 
physical faculties and abilities may be affected, 
if they are in fact affected.” 

A .10 B.A.C. is prima facie evidence of 
“driving under the influence” which is com- 
parable to Florida’s “normal faculty impair- 
ment” standard in F.S. 316.193. 

Iowa: 196 N.W. 2d 885 (lowa 1972) The 
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legislature changed “driving while intoxicated” 
to “driving under the influence” yet the Supreme 
Court of Iowa held the terms to be synonymous. 

4 Clowney v. State, 97 So.2d 316 (Fla. 2d 
D.C.A. 1957) and Cannon v. State, 91 Fla. 
214, 107 So.2d 360 (1926). State v. Harris, 
348 So.2d 283 (Fla. 1977). 

5 Then as now manslaughter can be estab- 
lished by proving culpable negligence or intoxica- 
tion. 

6 Baker v. State, 377 So.2d 17 (Fla. 1979). 

7Cannon v. State, 97 So.2d at 362 (Fla. 
2 D.C.A. 1957). See also Ingram v. State, 
340 So.2d 922 (Fla. 1976). The Florida Supreme 
Court held that the act of driving “while 
intoxicated” evinces without more (except 
compensatory damages), a sufficiently reckless 
attitude to ask a jury for punitive damages 
and that “in this context the term ‘while 
intoxicated’ means the same thing as it does 
in criminal proceedings.” 

8 Cannon v. State, 97 So.2d at 362-363 
(Fla. 2d D.C.A. 1957). See also Smith v. State, 
65 So.2d at 306 (Fla. 1953). Cannon is the 
grandfather of all cases in Florida concerning 
drinking drivers and has been consistently cited 
with approval, and is still the law in Florida. 

9 860.01(2) “To such an extent as to deprive 
him of full possession of his normal facul- 
ties. . . .” The judge’s instruction in pertinent 
part was “To such an extent as to deprive 
one of the normal control of one’s body or 
mental faculties or both.” 

10 Clowney v. State, 102 So.2d at 622 (Fla. 
1958). The trial judge seems to have borrowed 
the definition from the first part of the second 


paragraph, except that he changed “full pos- 
session of . . . normal faculties” to “normal 
control of... body or mental faculties. . . .” 

1! The language actually used in the Fitz- 
patrick information was the same language 
contained in 860.01(2) and approved by Clowney 
as the definition of intoxication. It is interesting 
to note that the wording of the information 
in Fitzpatrick was not an issue in that decision. 

12 State v. Harris, 348 So.2d at 286 (Fla. 
1977). 


'3 Wright v. State, 478 So.2d 825 (Fla. Sth 
D.C.A. 1985). 

'4 Florida Legislative History. Definitional 
History of Florida Drinking and Driving Laws. 

Driving while intoxicated 

Created in 1915, Ch. 6882 used term “at 
the time intoxicated.” 1923, Ch. 9269 used 
terms “while intoxicated” or “under the influ- 
ence.” 

1926, Cannon v. State, held “under influence 
not the same as intoxicated.” 

1927, Ch. 5563 changed wording “under 
the influence” to a definition or equivalent 
standard of intoxication, i.e., “under the influ- 
ence to such an extent as to deprive him of 
full possession of his normal faculties.” This 
is the same present wording of F.S. 316.1931 
which Clowney held to be the definition of 
intoxication and which Harris held is sufficient 
language to use in a charging document alleg- 
ing intoxicated manslaughter. 

Driving under the influence 

1941, Ch. 20578 (Ch. 317.20) created Florida’s 
first D.U.I. statute and made it unlawful for 
one to drive when “under the influence, when 


\ 
: 


affected to the extent his or her normal facul- 
ties are impaired.” This is the same wording 
in F.S. 316.193 today (except the pronoun 
“her” was dropped). 

15 One doctor, testifying as an expert in State 
v. Duguid, 50 Ariz. 276 P(2d) 435, 1937, gave 
his opinion of the relationship between a blood 
alcohol content and his resulting findings: 

“There are 4 ordinary standards which we 
use to determine drunkedness, depending upon 
the amount of alcohol we recover in the urine 
or blood. This ranges from one to four or 5 
milligrams per cubic centimeter. One milligram, 
a patient may be drunk, but decently so. Two 
milligrams, distinctly drunk. Three milligrams, 
usually drunk and disorderly, and four 
milligrams or more, dead drunk.” 

16 07-.09 is prima facie evidence of driving 
while ability impaired. 

17 People v. Cruz, 423 N.Y. S.2d 625, 339 
N.E. 2d 513 (Ct. App. N.Y. 1979), at page 
627. Section 1192 of the vehicle and traffic 
law now contains three subsections. 1192(1) 
“driving while the ability to operate a motor 
vehicle is impaired by the consumption of 
alcohol;” (2) “driving with a .10 or above 
blood alcohol reading;” (3) “driving while 
... in an intoxicated condition.” 


18 Division of Motor Vehicles v. Lawrance, 
194 N.J. Super. 1, 475 A.2d 1265 (1983). 
The Superior Court of New Jersey quoted 
this paragraph from Cruz with agreement when 
deciding the effect of a New York conviction 
under New Jersey law. 


19“Incapable of employing the physical or 
mental abilities needed to, for instance, form 
a specific intent” seems to state a standard 
for “intoxication” that is substantially the equiva- 
lent of Florida’s definition of “intoxication,” 
to such an extent so as to deprive one of 
full possession of his normal faculties. Further- 
more, for more than 90 years, Florida Supreme 
Court has recognized voluntary intoxication 


as a valid defense to a specific intent crime. 
Linehan v. State, 476 So.2d 1262 (Fla. 1985). 
The court noted that the consumption of alco- 
hol prior to a crime does not by itself mandate 
an instruction, rather the evidence must show 
intoxication. The defense must establish that 
intoxication precluded the defendant from enter- 
taining or formulating a specific intent. Gardner 
v. State, 28 Fla. 113, 9 So. 835 (1891). 

20 People v. Cruz, 423 N.Y.S. 2d at 629. 

21 Td. 

22 Calhoun v. Baden, 15 So.2d 444 (Fla. 
1943), regarding a charge of intoxicated man- 
slaughter. The defendant claimed that the leg- 
islative enactment of Ch. 20578, Acts of 1941, 
(the normal faculty impairment law and grand- 
father to F.S. 316.193) repealed F.S. 860.01 
(forerunner to F.S. 316.1931). 

“Chapter 20578, Acts of 1941, treats the 
subject of traffic regulation. True, it denounces 
the offense of driving a motor vehicle while 
under the influence of intoxicating liquor or 
narcotics, but it does not touch the offense 
of killing one when operating a motor vehicle 
while intoxicated. In other words, the thesis 
of Chapter 20578 is speed and traffic regulation 
on the highway, while the thesis of Section 
860.01 is punishment for manslaughter com- 
mitted while intoxicated. 

[1,2] We find nothing whatever in Chapter 
20578 that points to an intent or purpose to 
repeal Section 860.01. Neither are the two 
acts so inconsistent or repugnant that we could 
say there was a repeal by implication.” 

23 STANDARD COLLEGE DICTIONARY, FUNK & 
WAGNALLS, READERS DiGEsT Books, INC., p. 
672. 

24 WEBSTER’S NEW COLLEGIATE DICTIONARY, 
G & C MERRIAM Co., p. 606. 

25 Steinkrause v. Eckstein, 170 Wis. 487, 175 
N.W. 988 (1920). 

26 ROGETS COLLEGE THESAURUS, GROSSET & 
Dun ap, New York. 
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Judge Radford R. Sturgis was 
appointed as Lee County judge in 
September 1981 and elected to a four- 
year term in September 1982. After 
graduating from Florida State Uni- 
versity Law School, he served as an 
assistant state attorney from 1974- 
1979. He then entered private prac- 
tice and served as vice president of 
the Lee County Bar Association 
before being selected as a county 
judge. He is a graduate of Florida 
and National Judicial Colleges. Judge 
Sturgis is the administrative county 
judge for Lee County and the chief 
county judge for the 20th Judicial 
Circuit. 

Judge Sturgis wishes to acknowl- 
edge the assistance of his wife, Kathy, 
a senior at Stetson Law School. 

He writes this column on behalf 
of the Criminal Law Section, Stan 
R. Morris, chairman, and Michael 
Salnick, Editor. 
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Sovereign 


n Trianon Park Condominium Asso- 

ciation v. City of Hialeah, 468 

So.2d 912 (Fla. 1985), the Florida 
Supreme Court held a municipality could 
not be subjected to tort liability for dam- 
ages sustained as a result of its building 
inspection personnel’s failure adequately 
to enforce its building code. For the 
first time since its 1979 watershed deci- 
sion, Commercial Carrier Corporation v. 
Indian River County, 371 So.2d 1010 
(Fla. 1979), the court has gone to great 
lengths to define specifically the sphere 
of conduct that will subject a government 
to tort liability. The purpose of this article 
is to summarize briefly the present status 
of sovereign immunity in Florida. 

At the time of the enactment of F.S. 
§768.28, the state’s agencies, counties, 
school districts and special districts 
enjoyed absolute immunity from tort liabil- 
ity.' A municipality’s potential exposure, 
on the other hand, turned on the nature 


by Harry Morrison, Jr. 


of the function that gave rise to the 
claimant’s injuries: (1) a municipality’s 
liability was the same as a private cor- 
poration when performing activities that 
were proprietary in nature; (2) the per- 
formance of governmental functions gen- 
erally could not subject a municipality 
to liability; however, liability could attach 
under the doctrine of respondeat superior 
when a tort was committed against one 
dealing directly with the municipality’s 
employee; and (3) a municipality enjoyed 
absolute immunity when performing 
judicial, quasi-judicial, legislative and 
quasi-legislative functions. Gordon v. City 
of West Palm Beach, 321 So.2d 78 (Fla. 
4th DCA 1975). 

In 1973, the Florida Legislature waived 
the state’s sovereign immunity when it 
enacted F.S. §768.28.2 Government would 
henceforth be liable for its employees’ 
negligent actions under circumstances in 
which the government, “if a private person, 


would be liable to the claimant in 
accordance with the general laws of this 
state... .” F.S. §768.28(1). Government 
became liable for tort claims “in the same 
manner and to the same extent as private 
individuals under like circumstances. . . .” 
F.S. §768.28(5). The act included muni- 
cipalities within the definition of “state 
agencies or subdivisions” thereby afford- 
ing them the same procedural and sub- 
stantive protections afforded the other 
units of government in Florida. This equal 
treatment, as well as the statute in gen- 
eral, was upheld by the Florida Supreme 
Court in Cauley v. City of Jacksonville, 
403 So.2d 379 (Fla. 1981). 

Those in government immediately pre- 
sumed government could be liable for 
damages resulting from employees negli- 
gently driving vehicles, or negligently con- 
structing or maintaining governmental 
buildings because these were functions 
that would subject a private person to 
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liability if negligently performed. On the 
other hand, it was forcefully contended 
that government retained its sovereign 
immunity from damages resulting from 
the performance of purely governmental 
functions, such as the maintenance of 
traffic control devices and the like. 

This line of thought was rejected in 
Commercial Carrier Corporation. The 
Florida Supreme Court, in holding a 
county liable for the negligent mainte- 
nance of various traffic control devices, 
observed it was the legislative intent to 
waive sovereign immunity on a broad 
basis. Notwithstanding the broad waiver, 
the court nonetheless held that certain 
“discretionary” governmental functions 
remained immune from tort liability 
because these functions were essential to 
the very act of governing. This concept 
of immunity was not predicated on the 
sovereign character of government (i.e. 
the King can do no wrong): rather, it 
was bottomed in the constitutional con- 
cept of separation of powers: 

[A]lthough section 768.28 evinces the intent 
of our legislature to waive sovereign immunity 


on a broad basis, nevertheless, certain “discre- 
tionary” governmental functions remain im- 


mune from tort liability. This is so because 
certain functions of coordinate branches of 
government may not be subjected to scrutiny 
by judge or jury as to the wisdom of their 
performance.‘ 
* * * 

[This reasoning is] grounded ... upon a con- 
cept of separation of powers which will not 
permit the substitution of the decision by a 
judge or jury for the decision of a govern- 
mental body as to the reasonableness of plan- 
ning activity conducted by that body.‘ 

Refusing to codify then existing rules 
of municipal sovereign immunity, the 
court adopted the analysis of Johnson 
v. State, 69 Cal.2d 782, 73 Cal. Rptr. 
240, 447 P.2d 352 (1968), which distin- 
guished between “planning” and “opera- 
tional” levels of decisionmaking. In 
pursuance of this distinction, the court 
commended the test iterated in Evangel- 
ical United Brethren Church v. State, 
65 Wash.2d 246, 407 P.2d 440, 445 (1965), 
as a useful tool for analysis: 

(1) Does the challenged act, omission 
or decision necessarily involve a basic 
governmental policy, program, or objec- 
tive? 

(2) Is the questioned act, omission, or 
decision essential to the realization or 
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accomplishment of that policy, program, 
or objective, as opposed to one which 
would not change the course or direction 
of the policy, program or objective? 

(3) Does the act, omission, or decision 
require the exercise of basic policy evalu- 
ation, judgment and expertise on the part 
of the governmental agency involved? 

(4) Does the governmental agency 

involved possess the requisite constitu- 
tional, statutory, or lawful authority and 
duty to make the challenged act, omis- 
sion, or decision? 
If these questions could be answered in 
the affirmative, the challenged function 
could be classified as a discretionary gov- 
ernmental process and could not subject 
the government to liability.® 

In 1982, the Florida Supreme Court 
issued a trilogy of decisions that refined 
the Commercial Carrier test. In Depart- 
ment of Transportation v. Neilson, 419 
So.2d 1071 (Fla. 1982) and Ingham v. 
Department of Transportation, 419 So.2d 
1081 (Fla. 1982), the court held that the 
failure to install traffic control devices, 
the failure to upgrade an existing road 
or intersection, and the decision to build 
a road with a particular alignment were 
planning-level functions. The court also 
held that DOT was not liable for damages 
resulting from defects inherent in the 
overall design plan for the construction 
of a road. It cautioned, however, that 
if the defects created a dangerous condi- 
tion, and the government had knowledge 
of the condition, then it had the respon- 
sibility to take steps to warn the public 
of the danger or to avert it. The failure 
to warn of a known danger under such 
circumstances constituted a negligent omis- 
sion at the operational level and could 
serve as a basis for an action against 
the government. 

In City of St. Petersburg v. Collom, 
419 So.2d 1082 (Fla. 1982), the respon- 
dent’s wife and daughter unknowingly 
stepped into a storm sewer drainage ditch 
located on a city easement and drowned 
when they were sucked into a pipe. The 
respondent alleged the city was negligent 
because it failed to place some sort of 
protective device over the opening to the 
sewer system. Additionally, the respon- 
dent alleged the city was negligent because 
it failed to warn of the dangerous condi- 
tion so that people would not be dragged 
into the sewer during heavy rains and 
storms. The court held the respondent 
had stated a cause of action against the 
city to the extent the complaint alleged 
the city failed to warn of a known danger- 


ous condition created by the city that 
was not readily apparent to persons who 
could be injured by the condition. 

More recently, in Ralph v. City of 
Daytona Beach, 471 So.2d 1 (Fla. 1985), 
the petitioner sued the City of Daytona 
Beach for injuries she sustained when 
she was run over by a vehicle while 
sunbathing on Daytona Beach. The com- 
plaint alleged the city had negligently 
failed to supervise traffic on the beach. 
The trial court dismissed the petitioner’s 
complaint for failure to state a cause 
of action. The Fifth District Court of 
Appeal affirmed on the grounds that the 
regulation of traffic on the beach was 
a planning-level function that could not 
subject the city to liability.? In quashing 
the district court’s decision, the Florida 
Supreme Court held the allegations in 
the complaint came within the Collom 
exception because they also alleged the 
city was negligent in failing to warn 
sunbathers that there would be no 
adequate traffic supervision.® 

These cases indicate that a complaint 
alleging a known trap will typically with- 
stand a motion to dismiss grounded in 
the defense the functions that gave rise 
to the injuries were planning-level func- 
tions that could not subject the govern- 
ment to liability. However, the courts 
appear to have strictly construed the 
Collom exception and have required the 
facts underlying the complaint clearly 
allege, and the plaintiff clearly prove, 
the Collom exception.° 

For example, in Payne v. Broward 
County, 461 So.2d 63 (Fla. 1984), the 
petitioners’ daughter was fatally injured 
when she was struck by a truck as she 
tried to cross a road while walking home 
from school. The road was planned as 
a four-lane thoroughfare, but was opened 
after the first two lanes were completed. 
Broward County planned various pedes- 
trian control measures for the completed 
project, but none of the measures had 
been implemented at the time of the 
accident. City officials from Coral Springs 
has asked the county for some two years 
to install the pedestrian control devices. 
The petitioners sued Broward County 
alleging the county’s failure to install the 
traffic signals and its failure to warn 
of a known trap contributed to their 
daughter’s death. The Florida Supreme 
Court, citing Neilson, held the county’s 
decision to install traffic signals was a 
planning-level decision that could not sub- 
ject the county to liability. More impor- 
tantly, however, the court held the 


county’s failure to warn of a known dan- 
gerous condition did not come within 
the Collom exception because the danger- 
ous condition was readily apparent to 
potential victims.!° 

On the eve of the Florida Supreme 
Court’s review of Trianon Park Condo- 
minium Association v. City of Hialeah, 
423 So.2d 911 (Fla. 3d DCA 1982), Com- 
mercial Carrier and its progeny generally 
subjected a government to tort liability 
for any action that remotely constituted 
a negligent construction, maintenance or 
operational function. Government could 
be subjected to liability any time it con- 
trolled the activity or function that gave 
rise to the claimant’s injuries. Certain 
planning-level governmental decisions 
remained immune from tort liability 
because these decisions were essential to 
the very act of governing. However, even 
when a governmental act was clothed 
with sovereign immunity, liability could 
still arise from a planning-level decision 
when the decision created a hidden trap. 

In Trianon Park Condominium Associ- 
ation, a case involving the collapse of 
a condominium’s roof, the association 
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sued the City of Hialeah alleging its 
negligence in reviewing the plans and 
specifications of the condominium for 
code compliance, and in inspecting the 
construction of the building for compliance 
with the plans and specifications, con- 
tributed to the collapse of the roof. The 
jury returned a verdict against the city 
in the amount of $291,000. On appeal, 
the Third District Court of Appeal con- 
cluded the Commercial Carrier test sub- 
jected the city to liability. 

Contemporaneously before the Florida 
Supreme Court were Carter v. City of 
Stuart, 433 So.2d 669 (Fla. 4th DCA 
1983), Everton v. Willard, 426 So.2d 996 
(Fla. 2nd DCA 1983), and Palmer v. 
City of Daytona Beach, 443 So.2d 371 
(Fla. 5th DCA 1983). 

In Carter, the City of Stuart had an 
animal control ordinance that prohibited 
any person from allowing a dog to run 
at large and provided that dogs found 
to be running at large would be im- 
pounded. A pit bull got out of its fence, 
ambushed a child on his way to school, 
and severely maimed him. The petitioner’s 
action against the city alleged the city 
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had contributed to the child’s injuries 
because it knew of the dog’s dangerous 
propensity, and it therefore should have 
enforced its ordinance and impounded 
the animal. The Fourth District Court of 
Appeal held the city could not be sub- 
jected to tort liability for its failure to 
enforce its animal control ordinance. 

In Everton, the petitioner’s daughter 
was killed in a two-car collision at an 
intersection in Pinellas County. Approxi- 
mately 20 minutes before the accident, 
a Pinellas County sheriff’s deputy had 
stopped the person driving the car that 
ultimately collided with the car in which 
the petitioner’s daughter was riding and 
had issued him a traffic citation for 
making an improper U-turn. While issu- 
ing the citation, the deputy realized the 
driver had been drinking to some extent. 
However, instead of detaining him on 
an offense relating to intoxication, the 
deputy cited him for the lesser charge 
and allowed him to drive away. Subse- 
quently, the driver ran into the car in 
which the petitioner’s daughter was a pas- 
senger. The petitioner sued the sheriff’s 
department alleging the deputy was negli- 
gent in failing to enforce the state’s laws 
relating to intoxication. The Second 
District Court of Appeal held the officer’s 
decision to arrest or not to arrest was 
a discretionary-level decision which could 
not subject the sheriff's department to 
tort liability. Generally, the court deter- 
mined that the proper planning and imple- 
mentation of a viable system of law 
enforcement for any governmental unit 
necessarily included the discretion of the 
officer on the scene to arrest or not to 
arrest as his judgment at the time dictated. 

In Palmer, the respondent sued the 
City of Daytona Beach alleging the city’s 
firemen breached standard fire fighting 


practices in combating a fire in a building 
and their negligence caused the fire to 
spread to her deceased husband’s office 
where it destroyed his office equipment, 
library and professional records. Specif- 
ically, the respondent alleged the city’s 
firefighters were negligent because they 
did not permit the decedent to enter into 
the premises to retrieve personal items 
when it was safe to do so, they changed 


For there to be governmental 
liability, there must be either an 
underlying common law or 
statutory duty of care with 
respect to the alleged negligent 
conduct. 


shifts during the course of the fire, and 
they opened windows in the building 
which served to fuel the fire into his 
office. The Fifth District Court of Appeal 
held the city was responsible to the prop- 
erty owner for the damages caused by 
the city’s acts. 

Generally, each of these four cases 
involved a sphere of conduct that had 
not been addressed by the Florida Su- 
preme Court since the enactment of F.S. 
§768.28. The functions before the court 
did not involve design, construction, own- 
ership or maintenance activities, nor did 
they involve a failure to warn of a known 
dangerous condition on premises con- 
trolled by the city. One function, fire- 
fighting, involved a basic governmental 
activity performed by the municipality. 


The other three functions involved noth- 
ing more or less than the enforcement 
of laws and ordinances. 

In Trianon Park Condominium Associ- 
ation, the Florida Supreme Court quashed 
the district court’s decision and held a 
municipality could not be subjected to 
tort liability for its building inspectors’ 
failure to enforce the municipality’s build- 
ing code. Its reasoning was relatively 
straightforward: “To hold a governmental 
entity liable for carrying out this type 
of enforcement activity would make the 
taxpayers of the enforcing governmental 
entity insurers of all building construction 
within the jurisdiction of the entity.”!! The 
court set forth certain principles aimed 
at clarifying governmental tort liability. 

For there to be governmental liability, 
there must be either an underlying 
common law or statutory duty of care 
with respect to the alleged negligent con- 
duct. For certain basic judgmental or 
discretionary functions, there has never 
been such an applicable duty of care. 
Likewise, legislative enactments for the 
benefit of the general public do not auto- 
matically create an independent duty to 
either individual citizens or to a specific 
class of citizens. 

The enactment of F.S. §768.28 did not 
establish any new governmental duties 
of care. It simply waived the immunity 
which had previously prevented recovery 
for breaches of existing common law or 
statutory duties of care. 

There has never been any common law 
or statutory duty for either a private 
person or a government to enforce the 
law for the benefit of an individual or 
a specific group of individuals. Likewise, 
there is no common law duty to prevent 
the misconduct of third persons. 

Absent a violation of constitutional or 
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statutory rights, the judicial branch may 
not interfere with the discretionary func- 
tions of the legislative or executive 
branches of government. To do so would 
require the judicial branch to second guess 
the political and police power decisions 
of the other branches of government and 
would therefore violate the separation 
of powers doctrine. 

Certain discretionary functions of gov- 
ernment are inherent in the act of govern- 
ing and are therefore immune from tort 
liability. Additionally, it is the nature of 
the conduct, rather than the status of 
the actor, that determines whether the 
function is the type of discretionary func- 
tion which is immune from tort liability. 

To clarify better the concept of govern- 
mental tort liability, the court felt it appro- 
priate to divide governmental functions 
and activities into four categories: 


I. Legislative, Permitting, Licensing and 
Executive Officer Functions. 

City councils and officials, by the enact- 
ment of or the failure to enact ordinances, 
or by their issuance of or refusal to issue 
licenses, permits, variances or directives, 
are carrying out basic governmental func- 
tions performed by the legislative or 
executive branches of government. The 
judicial branch has no authority to inter- 
fere with these functions unless they 
violate a constitutional or statutory provi- 
sion. There has never been a common 
law duty establishing a duty of care with 
regard to how municipal elected bodies 
or officials should carry out these func- 
tions. They are inherent in the act of 
governing and do not subject the munici- 
pality to tort liability. Examples include 
the refusal to renew a license or the enact- 
ment of zoning, criminal or police power 
ordinances. 


II. Enforcement of Laws and Protection 
of the Public Safety. 

The manner in which a municipality, 
through its officials and employees, exer- 
cises its discretionary power to enforce 
compliance with its laws is a matter of 
governance, for which there has never 
been a common law duty of care and 
for which the municipality cannot there- 
fore be subjected to tort liability. This 
function is most notably reflected in the 
power given to judges, arresting officers 
and other law enforcement officials. This 
same power is given to regulatory officials 
such as building inspectors, fire depart- 
ment inspectors and the like. Examples 
of these functions include the decision 


to take persons into protective custody 
or to make an arrest, the decisions of 
firefighters in combating a fire, the classi- 
fication of prisoners, the decision to 
inspect buildings or to institute condemna- 
tion, the acts of judges, state attorneys, 
and parole and probation commissions, 
the failure to provide adequate police 
protection and the enforcement of city 
ordinances. 

The court was quick to point out that 
the lack of common law duty for exercis- 
ing these functions is to be distinguished 
from existing common law duties of care 
applicable to the same officials or employ- 
ees in, for example, the operation of 
vehicles or the handling of firearms. The 
negligent performance of these functions 
can subject a municipality to tort liability. 
Examples of these functions include the 
negligent operation of a fire truck, gar- 
bage truck, or police cruiser, and the 
negligent discharge of firearm. Addition- 
ally, in Everton v. Willard, 468 So.2d 
936 (Fla. 1985), the court recognized a 
municipality can be subjected to tort liabil- 
ity for its failure to use reasonable care 
in the protection of an individual if a 


special relationship exists between the 
municipality and the individual. An exam- 
ple of this type of situation would be 
the relationship between the police depart- 
ment and its informers. 


III. Capital Improvement and Property 
Control Functions. 

There is no liability for the failure of 
a municipality to build, expand or mod- 
ernize capital improvements such as build- 
ings and roads. Examples of these func- 
tions include the decisions to upgrade 
roadways, to build a road with a partic- 
ular design or alignment, or to upgrade 
or install traffic control devices. 

However, as stated earlier, if a munici- 
pality has knowledge that its failure to 
build or modernize a particular improve- 
ment has created a dangerous condition 
that is not readily apparent to someone 
who could be injured thereby, then the 
municipality has a duty to warn of the 
danger or to avert it. Failure to do so 
may subject the municipality to tort liabil- 
ity. Collom. Likewise, once a municipality 
builds or takes control of property or 
improvements, it has the same common 
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law duty as a private person to maintain 
and operate properly the property in a 
reasonable manner. Its failure to do so 
can subject the municipality to liability. 
Commercial Carrier. Examples of these 
functions include the maintenance of city 
hall, traffic control devices, railroad cross- 
ings, roads, foliage on a median, sidewalks 
and drainage systems. 


IV. Providing Professional, Educational 
and General Services. 

The provision of professional, educa- 
tion and general services for the health 
and welfare of citizens is distinguishable 
from the discretionary power to enforce 
compliance with laws passed under the 
police power of the state. These services 
and activities are performed by private 
persons, as well as government; a common 
law duty of care therefore exists, and 
with it liability. Examples of these func- 
tions include the rendering of specific 
medical services, and the supervision of 
school activities and playground and rec- 
reational activities. 

In sum, the court concluded there is 
no liability in carrying out functions in 
categories I and II. On the other hand, 
there may be substantial governmental 
liability in categories III and IV. It is 
in these latter two categories the Com- 
mercial Carrier test is most appropriately 
used to determine what conduct consti- 
tutes a discretionary function that gener- 
ally cannot subject the government to 
liability, and what conduct is operational, 
for which the government may be liable. 

Following this rationale, the court also 
held a government may not be subjected 
to liability for damages resulting: (1) from 
the failure of its law enforcement officers 
to take an individual into custody, 
Everton; (2) from its animal control 
officer’s failure to enforce the municipal- 
ity’s animal control ordinances, Carter 
v. City of Stuart, 468 So.2d 955 (Fla. 
1985); and (3) from its firefighters’ inade- 
quate provision of fire protection, City 
of Daytona Beach v. Palmer, 469 So.2d 
121 (Fla. 1985). 

The Commercial Carrier test, like its 
predecessors, is not without its critics. 
In Carter, Judge Letts, speaking for the 
Fourth District Court of Appeal, ob- 
served: 

As to the overall question of what constitutes 
“planning” and what is “operational,” it is 
our view that the Florida case law is in dis- 
array. Indeed, the only way out of the impasse 
at the District Court level is to certify each 


and every case to the Supreme Court, on its 
particular facts, and let our superiors show 
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us the way until the law is clarified or Commer- 
cial Carrier is receded from. !2 


Judge Letts continued his observations 
in Broward County v. Payne, 437 So.2d 
719, 721 (Fla. 4th DCA 1983): 

We also take judicial notice of the fact that 
the recent lower court decisions, law review 
notes and legal periodical articles redound with 
wailing and gnashing of teeth on how to define 
and apply the dictates of Commercial Carrier 
Corp. v. Indian River County, 371 So.2d 1010 
(Fla. 1979). The so called Modlin doctrine 
discarded by Commercial Carrier may well 
have been unsatisfactory but at least we all 
understood it! 

However, for the first time since its 
1979 Commercial Carrier decision, the 
Florida Supreme Court has gone to great 
lengths to define specifically the sphere 
of conduct that will subject a government 
to liability. The vast majority of functions 
can be placed in the four categories out- 
lined in Trianon Park Condominium Asso- 
ciation. If the function falls in categories 
I and II, the government cannot be sub- 
jected to liability. If the activity falls in 
categories III and IV, the government 
will be subjected to liability unless the 
activity satisfies the Commercial Carrier 
test. Even if it satisfies the Commercial 
Carrier test, the government may still be 
subjected to liability if the performance of 
the activity creates a known dangerous con- 
dition that is not readily apparent to 
persons who can be injured thereby, and 
the government fails to warn of the danger 
or to avert it. 

If the government owns or has sub- 
stantial control over the property where 
the injury occurred, it will in all likelihood 
be subjected to tort liability. If the func- 
tion is analogous to those performed by 
private persons (e.g., supervisory activ- 
ities), potential governmental liability will 
attach for damages resulting from the 
performance of the function. It will also 
attach if the government, by its actions, 
has created a special relationship with 
an individual, and the individual is injured 
as a result of the government’s activities. 
At this point, the only functions that 
will unequivocably not subject a govern- 
ment to liability are the enactment and 
enforcement of laws and ordinances, and 
the performance of essential governmental 
functions such as the provision of fire 


protection. BJ 


' Fa. Const. art X, §13. 
2 Fla. Laws ch. 73-313, §1. 
3 FLA. STAT. §768.28(2). 
4371 So.2d at 1022. 

5 Id. at 1018. 

6 371 So.2d at 1019. 


7412 So.2d 875 (Fla. Sth D.C.A. 1982). 

8 Compare, Harrison v. Escambia County 
School Board, 433 So.2d 316 (Fla. 1983), 
wherein the Florida Supreme Court held the 
designation of school bus stops was a planning- 
level decision which was immune from tort 
liability under Commercial Carrier, and the 
petitioner’s complaint failed to allege suffi- 
ciently the existence of a known trap or dan- 
gerous condition which would create an 
operational-level duty to post warnings. 

9 The plaintiff must allege and prove: (1) 
the government created the dangerous condi- 
tion; (2) the condition was not readily apparent 
to someone who could be injured thereby; 
(3) the government had knowledge of the dan- 
gerous condition; and (4) the government failed 
to take steps to warn the public of the danger 
or to avert the danger. 

10 Note that Broward County’s decision to 
open the unfinished road and not to install 
traffic control devices had created a dangerous 
condition; the county had knowledge of the 
dangerous condition; and the county had failed 
to warn of the condition; however, the condi- 
tion was readily apparent to potential victims. 
See also, Hill v. City of Lakeland, 466 So.2d 
1231 (Fla. 2nd D.C.A. 1985), wherein the court 
held a municipality could not be subjected 
to tort liability under the Collom exception 
when it did not create the danger that gave 
rise to the petitioner’s claim; and Barrera v. 
Department of Transportation, 470 So.2d 750 
(Fla. 3d D.C.A. 1985), wherein the court held 
DOT could not be subjected to tort liability 
under the Collom exception because it did 
not create the danger that gave rise to the 
petitioner’s injuries and the danger was readily 
apparent to persons who could be injured 
by it. 

'! 468 So.2d at 915. 

!2 433 So.2d at 670. 


Harry Morrison, Jr., is assistant 
general counsel to the Florida League 
of Cities in Tallahassee. He received 
his B.S. from Florida State University 
in 1978, majoring in political science 
with minors in business administra- 
tion and history. He received his J.D. 
from FSU in 1981 and was admitted 
to The Florida Bar in 1982. Morrison 
is a member of the Florida Municipal 
Attorneys’ Association as well as a 
member of the Local Government 
Section and the Environmental and 
Land Use Law Section of The Florida 
Bar. 
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by Charles B. Eldridge, CPA 


Certified public accountants practicing 
in today’s dynamic business environment 
must approach the audit of financial 
statements in a well-structured, methodical 
fashion. This methodical approach often 
has its stumbling blocks when accounting 
for litigation and claims. 

The actual or “real world” problem of 
accounting for litigation and claims for 
clients served by the accountant practicing 
in regional and local accounting firms is 
vastly different from the problems of larger 
firms serving Fortune 500 clients. The 
clients served by regional and local firms 
typically have neither the resources nor the 
-sophistication to provide in-house counsel 
or to establish a documented internal re- 
porting system for litigation and claims. 
Where does that leave the regional/local 
firm accountant in his audit? With the 
attorney. Since litigation and claims occur 
more routinely in the normal course of 
business, the client relies substantially on 
the attorney to monitor and provide the 
necessary corporate information and 
guidance. Accordingly, the attorney dis- 
closure letter — or audit inquiry letter — 
plays a major role in assisting the client and 
the CPA auditor in identifying and evalu- 
ating litigation and claims. 

It is important for all parties first to 
recognize that the responsibility for pre- 
paring financial statements rests with 
client management. Management must 
determine the impact of litigation and 
claims on the financial statements, using 
information supplied directly by legal 
counsel. Therefore, management and the 
attorney must understand and apply the 
requirements of Financial Accounting 
Standards Board’s (FASB) Statement No. 
5, “Accounting for Contingencies.” 

Does management understand FASB 


No. 5? Generally, no! The attorney and the 
accountant must work together to assist 
client management in the development of 
the necessary information required for 
financial statement purposes. Under 
FASB No. 5 a loss must be recorded for 
litigation or claims if it is probable both 
that a liability has been incurred at the 
financial statement date and the amount of 
the loss can be reasonably estimated. Even 
if a situation fails to satisfy both of these 
criteria, footnote disclosure may still be 
required. A material loss contingency must 
be disclosed (1) if there is a reasonable 
possibility that a loss has been incurred 
even though the loss is not probable or (2) 
if the loss is probable, but is not recorded 
because of an inability to estimate the 
amount. 

Special rules exist for unasserted claims. 
Recording of a loss due to an unasserted 
claim is required only if it is probable that 
the claim will be asserted and if it is also 
probable that a loss will be incurred. When 
assertion is probable and it is reasonably 
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possible, but not probable, that a loss will 
be incurred, only disclosure is required. 

To obtain a clear understanding of the 
accountant’s role in the audit process in 
accounting for litigation and claims, let us 
review the typical scenario. Upon inquiry, 
the auditor finds that the company is 
involved in litigation that has required the 
services of an attorney. Management 
basically describes the situation to the 
auditor and provides general background 
information. This information is helpful, 
but is generally inadequate when determin- 
ing the impact of the matter on the com- 
pany’s financial statements. Management 
usually relies on the accountant to develop 
the required financial statement informa- 
tion and related disclosure. 

The auditor then employs audit proce- 
dures to substantiate the verbal representa- 
tion of management in the area of litiga- 
tion and claims. These procedures typi- 
cally include a review of the company’s 
board of directors’ minutes and invoice 
and disbursement documentation relating 
to payments to legal counsel, inquiry with 
other members of management and other 
information obtained in the audit process. 
To corroborate the information furnished 
by management regarding matters involv- 
ing litigation and claims, the CPA auditor 
sends an audit inquiry letter to each attor- 
ney used by the company. More often than 
not, the audit inquiry letter is the auditor’s 
only means of obtaining corroboration of 
information regarding litigation and 
claims. Practically speaking, the auditor 
first obtains the litigation and claim infor- 
mation directly from the attorney and then 
corroborates the information with man- 
agement. 

The audit inquiry letter takes many 
different forms; however, the accounting 


=f= 


profession has developed general lan- 
guage. The problem is not in the request 
for information The problem rests with the 
conflict between FASB No. 5 and the 
American Bar Association, “Statement of 
Policy Regarding Lawyers’ Responses to 
Auditor’ Requests for Information.” The 
basic conflict rests with the definitions of 
probable, remote and reasonably possible. 
Similar definitions by the accounting and 
legal professions would lessen the inherent 
conflict. But, because of this conflict, the 
auditor often spends additional time with 
management in interpreting the attorney’s 
responses. Additional effort is also requir- 
ed when the attorney’s responses are not 
sufficiently detailed to determine the 
impact, (or, corroboration) of a specified 
matter. In these cases, the attorney, 
auditor and management — working to- 
gether — develop suitable language. It is 
the auditor’s responsibility to document 
the results of his findings in this respect 
and, quite often, he requests the attorney 
to revise his letter. 

The attorney is often in the best position 
to evaluate the potential outcome of liti- 
gation, claims and assessments and, simi- 
larly, the accountant is in the best position 
to assist the client in meeting the require- 
ments of FASB Statement No. 5. The 
attorney and accountant must work in 
concert to achieve the desired results — 
determination that the impact of liability 
and claims is properly accounted for and 
that the footnote disclosures are adequate. 
Finally, upon completion of all other 


The annual audit of a company requires 
the independent accountant to consider 
contingent and potential liabilities in 
determining the company’s financial con- 
dition. To obtain such information, the 
auditor is expected to make an inquiry 
of the company’s inside and outside legal 
counsel. As annual audit practices evolved, 
independent accounting firms attempted 
to achieve increasing certainty in their 
annual audits to reduce the liability for 
failing to identify, and record or disclose, 
significant loss contingencies. Conse- 
quently, auditors’ inquiries to company 
counsel gradually broadened in scope.! 


Coordinating Attorneys’ Responses 
to Auditors’ Inquiries 
by Hans G. Tanzler III and Douglas G. Stanford 
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audit procedures the auditor obtains a 
written representation from the client. The 
client will state, “We are responsible for 
the fair presentation in the financial 
statements of financial position, results of 
operations, and changes in financial posi- 
tion in conformity with generally accepted 
accounting principles... there are no other 
material liabilities or gain or loss contin- 
gencies that are required to be accrued or 
disclosed by Statement of Financial 
Accounting Standards No. 5, and, there 
are no unasserted claims or assessments 
that our lawyer has advised us are probable 
of assertion and must be disclosed in 
accordance with Statement of Financial 
Accounting Standards No. 5.” The client 
obviously relies a great deal on the repre- 
sentation of his attorney, as he represents 
the same to the auditor. 

The attorney can assist the auditor in his 
goal of an efficient and effective audit by 
first realizing that he — not the auditor — 
is in the best position to assess the neces- 
sary financial statemént reporting re- 
quirements of litigation, claims and 
assessments. Secondly, the attorney’s re- 
sponse should be sufficiently detailed and 
lastly, the reponse to an audit inquiry letter 
should be timely. The importance of a 
sincere response to the audit inquiry letter 
cannot be overemphasized, as it often does 
not get the attention it deserves. 

Accountants generally understand the 
inherent conflict between the FASB 
Statement No. 5 and the American Bar 
Association’s Statement of Policy Re- 


Likewise, lawyers who were asked to 
disclose a client company’s contingent 
liabilities rebelled against the arguable 
invasion of the attorney-client relation- 
ship by qualifying their responses to the 
auditors’ widened scope of inquiry, result- 
ing in disclosures of little definitive informa- 
tion upon which auditors could rely.? 
Representatives of both the legal and 
accounting professions, faced with the 
steadily deteriorating relationship between 
the professions, independently determined, 
that certain guidelines governing auditors’ 
inquiries were necessary. 

With the release of the Financial Account- 


garding Lawyers’ Responses to Auditors’ 
Requests for Information. Accordingly, 
the accountant respects the attorney-client 
privilege doctrine without compromising 
his pursuit of adequate corroborative evi- 
dence. Although both accountants and 
attorneys must adhere to the authoritative 
bodies regulating their professions, it is 
vital that they realize that their mutual 
clients may be best served by remaining 
open to reasonable, intelligent and ethical 
compromise. BJ 


Charles B. Eldridge is a certified 
public accountant and partner in 
May, Zima & Co., Daytona Beach. 
He received a bachelor’s degree from 
the University of Florida and is a 
member of the AICPA and FICPA. 

He writes this column on behalf of 
The Florida Bar Committee on Rela- 
tionship with the Florida Institute of 
Certified Public Accountants, Stuart 
H. Altman, chairman, and Lawrence 
L. Davis, editor. 


ing Standards Board’s Statement of 
Financial Accounting Standards No. 53 
and the American Bar Association State- 
ment of Policy’ in 1975 came a substantial 
degree of certainty as to the permissible 
scope of auditors, inquiries and the con- 
tents of acceptable attorneys’ responses. 
Broadly speaking, FAS No. 5 defined 
for the auditors those loss contingencies, 
including unasserted possible claims, that 
must be reflected or disclosed in a com- 
pany’s financial statements.’ Similarly, 
the ABA Statement of Policy gave 
direction to company counsel on how 
to provide an auditor with information 


sufficient to permit the auditor to dis- 
charge his responsibility to identify and 
consider loss contingencies while concur- 
rently allowing counsel to fulfill his obliga- 
tion to preserve client confidentiality.® 
Subsequent to FAS No. 5 and the ABA 
Statement, the AICPA Statement on Audit- 
ing Standards No. 12 provided further 
guidance to auditors on how to satisfy 
their obligation to evaluate loss contin- 
gencies for financial accounting and disclo- 
sure purposes.’ 

Numerous articles and commentaries 
appeared in legal and accounting journals 
shortly after the promulgation of FAS 
No. 5, the ABA Statement and SAS 
No. 12,8 which generally suggested that 
the statements collectively provided a 
viable framework for auditors’ inquiries 
and attorneys’ responses.°The current inter- 
est in auditors’ inquiries and attorneys’ 
responses is apparently focused on prac- 
tical applications of this established frame- 
work. The practical problems encountered 
by lawyers, particularly in medium or 
large-sized law firms or large in-house 
legal departments, is that of reliably iden- 
tifying the client’s contingent liabilities 
of which the firm knows or should be 
aware and then coordinating an accurate 
response to an auditor’s inquiry. An 
approach that has met with considerable 
success is that of a centralized system 
within the law firm or department through 
which all inquiries are received and all 
responses communicated. 


Basic Coordination 


Centralized coordination generally 
requires a single individual, either a lawyer 
or a paralegal, to receive and review all 
auditors’ inquiries and draft appropriate 
responses. The designated individual, or 
“coordinator,” must receive comprehen- 
sive training on the subject of attorney 


responses to independent accountants’ 


inquiries, including the scope of auditors’ 
inquiries and the limitations applicable 
to attorneys’ responses. Accordingly, the 
coordinator must possess a working knowl- 
edge of the accounting standards con- 
tained in FAS No. 5 and SAS No. 12,!° 
as well as those standards governing attor- 
neys’ responses in the ABA Statement, 
the ABA First and Second Reports, and 
the Code of Professional Responsibility." 


© Review Scope of Independent 
Accountant’s Inquiry 


Under the centralized system, auditors’ 
inquiries received by the law firm or legal 


department should be forwarded directly 
to the coordinator, who should determine 
whether the scope of the inquiry complies 
with the standards set forth in the ABA 
and AICPA guidelines. Careful attention 
should be given to the form of the letter 
to determine if it follows the basic format 
provided in the ABA First Report.!2 
Auditors sometimes alter this basic format 
to produce material changes in the scope 
of an inquiry, resulting in unacceptable 
requests from auditors. 

In reviewing the auditors’ request for 
disclosure, the coordinator should con- 
sider the following fundamental points 
as promulgated by the ABA Statement: 

(A) The auditor’s inquiry should be 
limited to contractually assumed obliga- 
tions; those unasserted possible claims 
or assessments that a client has identified 
in its inquiry letter and for which a client 
has specifically requested comment; and 
overtly threatened or pending litigation 
whether or not specified by the client. 

(B) The auditor should state a certain 
level of materiality for such loss contin- 


gencies. When the coordinator is aware 
of probable loss contingencies but no 
level of materiality has been stated by 
the auditor, the coordinator is well advised 
to seek materiality limits in a revised 
letter.'4 

(C) Loss contingencies coming to the 
attorney’s attention through his represen- 
tation of the client in a specific matter 
and upon which the attorney has devoted 
substantive attention are the only valid 
subjects of auditors’ requests. !5 

(D) The inquiry may properly state 
that if the attorney forms a professional 
conclusion that the client must disclose 
or must consider disclosing certain claims 
or assessments, the attorney, as a matter 
of professional responsibility, will so advise 
the client regarding the necessity for such 
disclosure.'® In this regard, however, the 
auditor may not properly request that 
the attorney verify or confirm the accu- 
racy or completeness of information stated 
by the client company in the inquiry letter.'7 

If the coordinator identifies items con- 
tained in the inquiry that may be inappro- 
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priate, the presence of such items should 
be red-flagged and discussed with the 
client company. 


Attorney's Due Diligence 


Having reviewed the inquiry letter for 
potential problems, the coordinator next 
should compile a list of those lawyers 
who, at some time during the year under 
audit, have performed legal work for the 
company. In law firms or departments 
that maintain accountability for attorney 
hours, attorneys who should be consulted 
for the response can be identified from 
the client billing file or other time control 
documents. Each lawyer identified as 
having performed work for the client (and 
thus most likely to have become aware 
of any loss contingencies) should then 
be sent a questionnaire. This procedure 
should reduce the volume of paper that 
must be reviewed by the responding attor- 
neys and the coordinator. 


© Intra-office Questionnaire 


The questionnaire should state the name 
of the client under audit, should indicate 
the audit period, and should list all attor- 
neys identified as having performed work 
for the client. Such initial information 
should be followed by a number of basic, 
simply-stated questions, designed to be 
easily understood and unambiguously 
answered by the various attorneys. An 
effective questionnaire can be drafted con- 
taining no more than five questions, which 
may include the following: 

(A) Whether the responding attorney 
is currently, or was during the year under 
audit, representing the client with respect 
to any pending or threatened litigation, 
claims, or assessments. 

(B) Whether the attorney has during 
the period under audit become aware 
of any unasserted possible claims or 
assessments against the client. 

(C) If question two is answered posi- 
tively, whether the attorney, in his judg- 
ment, would characterize any of the 
unasserted possible claims identified in 
question two as matters that the firm, 
at the present time, should advise the 
client it must consider disclosing in con- 
nection with the auditors’ inquiry. 

(D) Whether the attorney has during 
the period under audit already advised 
the client that it must consider disclosing 
any unasserted claims or assessments. 

(E) The final question may simply state 
that the questionnaire has been sent to 
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all lawyers who, according to the firm’s 
accounting records, have billed time to 
the client during the year under audit, 
and ask whether the answering attorney 
is aware of any lawyer other than those 
listed at the top of the questionnaire 
who should receive a questionnaire. This 
final question provides the coordinator 
additional assurance of identification of 
lawyers who may have worked on a matter 
for the client but who had not billed 
the time as of the date of the question- 
naire. 

The questionnaire should ask that a 
positive response to any question be 
supplemented by a separate memoran- 
dum providing details of any identified 
matters. 


Answering the Questionnaire — 
Substantive Issues of Disclosure 


The subjective analysis of responding 
to independent accountants’ inquiries 
requires that every lawyer have a basic 
understanding of the purpose of auditors’ 
inquiries, and the probability of assertion 
of the contingent liabilities upon which 
the auditors seek disclosure. Each question 
included on the questionnaire may be 
answered with a simple yes or no. None- 
theless, an answering attorney must make 
several legal judgments before he answers 
the three substantive questions. 

Questions one and two seek informa- 
tion on pending or threatened claims and 
unasserted claims. To answer these 
questions correctly the lawyer must know 
the difference between a threatened claim 
and an unasserted claim. Threatened 
claims are potential claims against the 
client company of which the client has 
been notified by the claimant but for 
which no pleadings have been filed. The 
auditor’s inquiry properly may ask the 
client’s attorney to provide information 
on threatened claims, whether specifically 
identified by the client, unless the likeli- 
hood of litigation arising from the threat- 
ened claim is considered remote.'8 The 
unasserted claim, however, is a claim that 
might be asserted at some future date, 
but as of the date of the auditor’s inquiry, 
the claimant has not threatened or asserted 
an intention to litigate the potential claim. 

Question three inquires into the neces- 
sity of disclosure of unasserted claims. 
Under the limitations of the ABA State- 
ment of Policy and under the AICPA 
guidelines, not all unasserted claims are 
subject to disclosure. When assertion of 
an unasserted claim is remote or only 


reasonably possible, disclosure of the claim 
is not required.!9 Likewise, although an 
unasserted claim that is probable of 
assertion normally is subject to disclo- 
sure, disclosure is not required when the 
likelihood of an outcome unfavorable to 
the client is remote.2° 


Formulating the Response 


Assuming that the auditor’s inquiry is 
consistent with all ABA and AICPA stand- 
ards, and the attorney questionnaires have 
been returned to the coordinator with 
no positive responses, the coordinator 
may draft a routine response letter to 
the client’s auditors. The letter may follow 
substantially the format provided in the 
ABA First Report, and should be signed 
by the partner having primary responsi- 
bility for the client. Once signed, the 
letter may be sent directly to the auditors, 
without need for consultation with the 
client. 

However, in a situation triggered by 
a positive response on an attorney ques- 
tionnaire, the coordinator and the respon- 
sible attorney should review the descriptive 
memorandum attached to a questionnaire 
describing the contingent liability to deter- 
mine whether it is a pending or threatened 
claim or an unasserted claim; whether, 
in view of the probability of assertion 
and quality of the claim, disclosure is 
required; and whether the auditor’s request 
sufficiently provides permission for the 
law firm to disclose such matters without 
further consultation with the client. 

Unasserted claims identified through 
the attorney questionnaire but not identi- 
fied by the client in the auditor’s inquiry 
as a matter subject to disclosure may 
not be disclosed in the response letter 
unless the client provides specific consent 
for disclosure.?! Should this situation arise, 
the ABA standards require the responsi- 
ble partner to contact the client to discuss 
the unasserted claim. Advice to the client 
that it must disclose the unasserted claim 
will be necessary if it is determined that 
(1) the claim is probable of assertion; 
(2) if asserted, there exists at least a 
reasonable possibility that the outcome 
will be unfavorable to the client, and 
(3) the claim is material to the client’s 
financial condition.”4 Because full consent 
to the disclosure of a client confidence 
cannot occur under the Code of Pro- 
fessional Responsibility until the attorney 
has fully disclosed to the client the legal 
consequences of such action,”? advice to 
disclose should be accompanied by com- 


ment on the legal consequences of disclo- 
sure or nondisclosure. Following such 
advice to disclose, any further action by 
the law firm is governed by the client’s 
decision whether to heed the attorney’s 
advice. 

If the client decides to disclose the 
unasserted claim, the law firm should 
insist that the client draft a completely 
new auditor’s inquiry letter identifying 
the claim requiring disclosure. This new 
letter, or some similar document, may 
be necessary to prove waiver of attorney- 
client confidentiality and is an added safe- 
guard for the law firm against potential 
claims by either auditor or client regard- 
ing the law firm’s response. Should the 
client decide not to allow disclosure of 
a matter that must be disclosed, the law 
firm, guided by the Code of Professional 
Responsibility, may be required to with- 
draw from further representation of the 
client.24 Because the auditor cannot ask 
that the law firm verify or confirm informa- 
tion on contingent liabilities provided by 
the client, the auditor must rely on a 
law firm’s continued representation of 
a client following an inquiry as indirect 
evidence that the client has disclosed all 
matters required to be disclosed as a 
matter of law. Should the law firm not 
withdraw after a client’s refusal to disclose 
a material contingent liability and the 
auditor has relied on continued repre- 
sentation to its detriment, the law firm 
may face liability for any detrimental reli- 
ance on the client’s financial statements. 
Potential liability for improper or incom- 
plete attorney responses is strong encour- 
agement to any law firm to proceed with 


unasserted claims disclosure situations very 
carefully. With proper application, the 
centralized coordination of attorney respon- 
ses to auditors’ inquiries can reduce sub- 
stantially the possibility of any such liabil- 
ity. 


Conclusion 


The first consideration for the com- 
pany’s counsel upon receiving an auditor’s 
inquiry is to assure himself that his firm 
has a reliable system of ferreting out 
the contingent liabilities of which his firm 
knows or should be aware. In a large 
firm context, accurately determining 
whether something as intangible as an 
unasserted claim exists may be nearly 
impossible without a systematic centralized 
approach to responding to auditor’s 
inquiries. The second consideration is 
ascertaining the need for disclosure of 
the identified contingent liability through 
application of the ABA Statement. While 
significant progress has been made between 
the ABA and the AICPA in reconciling 
the auditor’s need for disclosure and the 
attorney’s confidential relationship with 
his client, significant opportunity for con- 
flict remains between the attorney and 
the auditor as well as the client. Issues 
of materiality, maximum exposure, and 
probability of assertion will always have 
room for reasonable individuals to differ. 
BJ 


! See Hinsey, Auditors Inquiries and Law- 
yers’ Responses, 62 A.B.A.J. 1572, 1572 
(December 1976) [hereinafter cited as Auditors’ 
Inquiries}. 
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2 See Brown, Handling Those Aggravating 
Auditors’ Inquiries, 51 FLA. B.J. 658, 658 
(December 1977). 

3 Financial Accounting Standards Board, 
Statement of Accounting Standards No. 5: 
Accounting for Contingencies (March 1975) 
[hereinafter cited as FAS No. 5]. 

4 Board of Governors of the American Bar 
Association, Statement of Policy Regarding 
Lawyer’s Requests for Information (December 
1975) [hereinafter cited as ABA Statement of 
Policy}. 

5 See generally FAS No. 5, supra note 3. 

6 See generally ABA Statement of Policy, 
supra note 4. 

7 See generally American Institute of Cer- 
tified Public Accountants, Inc., Statement on 
Auditing Standards No. 12 (January 1976) 
[hereinafter cited as SAS No. 12]. 

8 See, e.g., Auditors’ Inquiries, supra note 
1; Brown, supra note 2; Hinsey, Communica- 
tions Among Attorneys, Management and 
Auditors, 36 Bus. Law. 727, 727 (March 1981). 

9 See supra note 8. 

10 See FAS No. 5, supra note 3; SAS No. 
12, supra note 7. 


'! See CODE OF PROFESSIONAL RESPONSIBI- 
LITY DR 2-110(B)(2),7-102(A)(3),(7); ABA State- 
ment of Policy, supra note 4; A Lawyer’s 
Professional Responsibility to his Client with 
Respect to Matter Recognized to Involve an 
Unasserted Possible Claim (November 1976) 


[hereinafter cited as ABA Second Report]; 
Introductory Analysis and Guides to Statement 
of Policy Regarding Lawyers’ Responses to 
Auditors’ Requests for Information, Prepared 
by Committee on Audit Inquiry Responses 
(April 1976) [hereinafter cited as ABA First 
Report]. 


'2 See ABA First Report, supra note 11, 
Illustrative Form _ of Letter of Audit Inquiry. 

13 ABA Statement of Policy, supra note 4, 
at para. (5). 

'4 Jd, at para. (3), Commentary, para. 3; 
see ABA First Report, supra note 11 (advice 
on establishing standard of materiality). 

'5 ABA Statement of Policy, supra note 4, 
at para. (2)(a), Commentary, para. 2. 

16 Jd., at para. (6). 

'1 ABA Second Report, supra note 11; see 
Hinsey, supra note 8, at 727. 

'8 4BA Statement of Policy, supra note 4, 
at para. (5). 

19 Td., at para.(5), Commentary, para. 5.1(b). 

20 Td. 

21 See id., at para. (1). 

22 Td at para. (5). 

23 [d., at para. (1)(b), Commentary, para. 
1; see CODE OF PROFESSIONAL RESPONSIBILITY, 
DR 4-101(B)(1),(C)(1); see also id., EC 4-1. 


24 ABA Statement of Policy, supra note 
4, at para. (6), Commentary, para. 6; see CODE 
OF PROFESSIONAL RESPONSIBILITY, DR 2-110 
(B)(2), 7-102(A)(3), (7). 
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Environmental and Land Use Law 


New Approaches to Compensating the 
Public for Injuries to Natural Resources! 


by Judge J. Allison DeFoor II and Dr. James S. Mattson 


The 1984 Legislature enacted the Flor- 
ida “Victim Rights Act,”2 which compels 
Florida courts to order restitution to vic- 
tims in all criminal cases. The statute 
provides:3 “[t]he court shall order the 
defendant to make restitution to the victim 
for damage or loss caused . . . by the 
defendant’s offense, unless it finds reasons 
not to order such restitution.” [Emphasis 
added] 

Restitution may be either monetary or 
nonmonetary, and is a prerequisite to 
probation. This article discusses how the 
Victim Rights Act can be applied in cases 
involving criminal natural resource viola- 
tions to better protect and conserve Flor- 
ida’s natural resources. 

Restitution to the state in criminal nat- 
ural resource cases is as appropriate as 
restitution to an individual in cases involv- 
ing damage to the individual’s property or 
person. As a consequence of the 1978 
Amoco Cadiz oil spill, many French 
lobstermen and oyster farmers lost their 
entire crop, and their production grounds 
were irreparably damaged. The M/V Weil- 
wood grounding in August 1984, on 
Molasses Reef, injured the economy of the 
neighboring Florida Keys and deprived the 
world of a natural resource that will not 
restore itself for three or four hundred 
years, if it ever recovers. The classes of 
individuals damaged by incidents such as 
the Wellwood grounding and the Amoco 
Cadiz oil spill range all the way from the 
single individual to the entire population 
of a region. The entire economies of some 
regions are dependent on aquatic re- 
sources. As the affected population base 
expands, individual injuries become too 
small to justify protracted litigation, and 
the state must step in on behalf of its 
citizens to seek damages. 

The Victim Rights Act provides a 
vehicle for the state attorney to act on 
behalf of Florida’s citizens. The act is 
applied in civil proceedings. At a hearing 


to determine the amount of restitution, the 


state attorney must prove the amount of 
the loss by a preponderance of the evi- 
dence. The act permits enforcement of the 
restitution award as a civil judgment. 
Importantly, the statute provides that in 
any subsequent civil action arising from 
the same incident, a criminal conviction 
estops the defendant from denying the 
essential allegations of that offense. 

In natural resource violations, where the 
offender may be a corporation or an afflu- 
ent sportsman, a restitution award may 
well exceed the fine by orders of magni- 
tude, thus making this law a particularly 
effective deterrent in the hands of the state 
attorney. The criminal justice system, 
however, is not accustomed to thinking 
along these lines. How do we calculate the 
value of a natural resource that is not 
bought and sold in a commercial fashion, 
such as coral reefs or mangrove trees? Once 
the amount is determined, to whom is it 
paid, and how can the money be used to 
restore the injured resource? 

Many feel that natural resources are 
“priceless,” and that placing a dollar value 
on them will lead to their destruction. 
Economists, though, tell us that publicly- 
owned resources are no different from any 
other good; they are worth only what 
people will pay for them. Lawyers have no 


alternative but to side with the economists. 
When a defendant has chopped down a 
cherry tree, destroyed a forest, or poached 
some lobster, the price defendant must pay 
in damages or restitution will be deter- 
mined by a judge or ajury. 


The Law of Natural Resource Damages 

Federal courts have laid a foundation 
upon which Florida courts could base 
damage determinations. In Feather River 
Lumber Co. v. United States, 30 F.2d 642 
(9th Cir. 1919), the federal government 
recovered the cost of restoring burned- 
over forestland, even though the damaged 
timber was commercially “worthless.” 
This ruling was an improvement over the 
prevailing theory, that when land with a 
determinable market value is damaged, the 
plaintiff recovers the diminution in market 
value. The landmark case is Puerto Rico v. 
S.S. Zoe Colocotroni, 628 F.2d 652 (Ist 
Cir. 1980), cert. den., 450 U.S. 912, which 
involved damages to 20 acres of mangroves 
by a 1973 oil spill. 

The court of appeals axed the diminu- 
tion theory without pause: “A strict appli- 
cation of the diminution in value theory 
would deny the state any right to recover 
meaningful damages for harm to such 
areas, and would frustrate appropriate 
measures to restore or rehabilitate the 
environment.” 628 F.2d at 673. 

The court of appeals looked at then- 
developing federal legislation and con- 
cluded that a “restoration, replacement, or 
acquire the equivalent” standard should be 
employed. The court laid down three 
acceptable methods for determining dam- 
ages. 

@ The primary standard. The Zoe court 
held: “[t]he appropriate primary standard 
for determining damages . . . is the cost 
reasonably to be incurred by the sovereign 
. . . to restore or rehabilitate the environ- 
ment in the affected area to its pre-existing 
condition, or as close thereto as is feasible 
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without grossly disproportionate expendi- 
tures.” 628 F.2d at 678. 

@ The secondary standard. There will be 
instances where the cost of restoration will 
be so high as to boggle the imagination. In 
such cases, and in the Zoe case itself, the 
court suggested alternatives to actual res- 
toration, including the acquisition of land 
for use as public parks or restoration of an 
alternative site. The court cautioned: 
“{djamages awarded for such alternative 
measures should be reasonable and not 
grossly disproportionate to the harm 
caused and the ecological values involved. 
The ultimate purpose . . . should be to 
protect the public interest in a healthy, 
functioning environment, and not to pro- 
vide a windfall to the public treasury.” 628 
F.2d at 676. 

Finally, the Zoe court acknowledged 
that “there may indeed be cases where 
traditional commercial valuation rules will 
afford the best yardstick,” when the dam- 
aged resource actually has a market value. 


Determining the Value 
of Natural Resources 

Although the common law right to re- 
cover for damages to natural resources has 


long been established, natural resource 
damage assessment has become a topic of 
considerable concern to state governments 
since the passage of the Comprehensive 
Environmental Response, Compensation 
and Liability Act,‘ with its strong provi- 


Many feel that natural re- 
sources are “priceless,” and that 
placing a dollar value on them 

will lead to their destruction. 


sion allowing states to recover for natural 
resource damage caused by discharges of 
hazardous substances. Although pollution 
affects nonhuman organisms as well, our 
legal compensation scheme is strictly 
anthropocentric, and it is only for damages 
to human use that compensation is likely 
to be awarded. 
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Writing Contest 


(Law school students in Florida) 


The Environmental and Land Use Law Section of The Florida Bar announces 
the 1986 Dean Frank E. Maloney Memorial Writing Contest. 

Each year the section sponsors this contest with the winning paper being 
published in The Florida Bar Journal. The contest winner also receives an 
expense paid trip to the section’s annual meeting. This year’s annual meeting 
is scheduled to occur August 15-16, 1986, at the Boca Raton Hotel and Club. 

For further information on contest prizes and contest rules, contact Peggy 
Griffin at The Florida Bar, 904/222-5286, or contact the professor at your law 


Florida State University, College of Law - Professor Donna Christie 

Nova University Law Center - Professor Joel Mintz 

Stetson University College of Law - Professor James J. Brown 

University of Florida, Holland Law Center - Professor Julian Jurgensmeyer 


University of Miami School of Law - Professor Thomas Clingan 
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The difficulty of proving actual damages 
to an ecosystem would drive most plain- 
tiffs’ lawyers to despair. The battle of 
experts that develops can be very expen- 
sive. The wherewithal to hire such experts 
and outside counsel is often not available 
within state agencies, and for lack of such 
support the cases are often simply disre- 
garded. 

Available economic methodologies have 
recently been reviewed by Yang et al.,5 and 
Cowdery, et al.,6 and on December 20, 
1985, the U.S. Department of the Interior 
published a proposed rule for conducting 
natural resource damage assessment under 
CERCLA, 50 F.R. 52126-52174, Dec. 20, 
1985. The various strategies are too de- 
tailed for discussion in this column. The 
authors believe, however, that, other than 
in the isolated case involving a single 
animal, or a discrete bird or fish kill, the 
best way to develop values for natural 
resources is an ecosystem approach. 
Coastal marshes and wetlands are com- 
mon subjects of natural resource economic 
studies, and the methodologies that have 
been developed in wetland economics 
warrant application to other systems. 


Application to a Coral Reef 

The coral reef tract off the Florida Keys 
is usually taken for granted. Few people 
have calculated a dollar value for these 
magnificent natural resources, and many 
will take exception to our doing so. How- 
ever, the exercise shows lawyers and judges 
that such valuation is well within their 
grasp and may encourage some to try it. 

John Pennekamp Coral Reef State Park 
and the adjoining Key Largo National 
Marine Sanctuary total over 180 square 
miles off Key Largo, Florida. Recreational 
diving, sightseeing, and snorkeling use is 
almost entirely conducted in seven small 
live coral reef areas in the park/ sanctuary 
complex. Visitors to the park/sanctuary 
include both southeast Florida residents 
and out-of-state visitors. We contacted the 
state park, the park concessionaire, and 
the Keys Association of Dive Operators to 
determine the annual number of visitors to 
the park/sanctuary, the annual number 
of person-trips to the reefs made by KADO 
dive shops, and the gross annual revenues 
of the park, the concessionaire, and 
KADO shops in the Key Largo area. 

For the period July 1, 1984 to June 30, 
1985, 644,628 visitors went through the 
park gate. Rangers patrolling the 
park/sanctuary waters estimated that 
467,378 persons were on the water during 
that same period. The 10 Key Largo area 


KADO dive shops, including the park 
concessionaire, transported approxi- 
mately 300,000 users to the reef on their 
dive boats in 1983-84, or about 75 percent 
of the total estimated water visitors in that 
period. Gross revenues of the park, the 
park concessionaire, and the dive shops 
totalled about $7.5 million in 1983-84, or 
about $25 per person-visit. 

The total area of live coral formations in 
the seven sites, according to our estimates 
from NOAA charts and our personal 
knowledge, is about 560,000 square meters 
(about 2/10 of a square mile). Division of 
the gross annual revenues by the area 
“used” yields a direct annual revenue of 
$15.75 per square meter ($1.46 per square 
foot) of live coral formations. 

We asked the Monroe County Tourist 
Development Council to estimate daily 
per-tourist expenditures in the Upper 
Keys. A spokesperson for the TDC esti- 
mated that summer visitors average $45 to 
$50 per person per day, and winter visitors 
$112.50 to $125 per person per day. Taking 
the low end of the TDC’s figures, we 
assigned the $112.50 per day expenditure 
to out-of-state visitors and the $45 per day 
figure to in-state visitors. One major dive 
shop owner estimated that 80 percent of his 
divers year round are from out-of-state. 
Based on these assumptions, we calculated 
$38.8 million per year in annual “travel 
costs” by park/sanctuary users, raising 
estimated annual revenue to $47.6 million, 
or $85.00 per square meter of live coral 
formations ($7.90 per square foot).” 

The next step is to compare the coral reef 
resource to the corpus of a trust, managed 
in perpetuity by two trustees, the state and 
federal governments. Using a historical 
rate of return of 3 percent, we calculate a 
minimum nonmarket use value of the live 
coral reef areas in the park/sanctuary at 


$2,833 per square meter ($263.17 per 
square foot). The combined minimum 
value of all seven areas within the 
park/sanctuary complex, using this 
method of analysis, is $1.6 billion. The 


We propose a new statutory 
framework that will capture res- 
titution and damage awards to 
the state and return them to the 
region where the injury occur - 
red for the purpose of repairing 
or mitigating the damage. 


minimum value of Molasses Reef alone, by 
this approach, is about $400 million. 


Even if You Win, the Money 
Goes into the General Fund 

Natural resource damage litigation is 
expensive. It requires the services of out- 
side experts and, occasionally, outside 
counsel. A single case can cost a litigant 
$500,000, a cost the state is not readily able 
to pay. Furthermore, even if the state is 
successful in such an action, neither the 
Attorney General’s Office nor any state 
agency which assists them will be able to 
recover their out-of-pocket costs from the 
award. Nor would the damages recovered 
be used to benefit the damaged natural 
resource in most cases, unless the legisla- 
ture sees fit to make a special appropria- 
tion for that purpose. As a result, cases go 
unprosecuted and Florida’s natural re- 
sources continue to be depleted. 

Legislation has been enacted to protect, 
regulate and conserve Florida’s natural 


resources. F.S. 403.121 through 403.161, 
F.S. 376.12, (1984), provide for civil and 
criminal fines and penalties as well as 
money damages. Despite the available 
remedies, there is no procedure for funding 
extraordinary litigation against those 
damaging the state’s natural resources, 
nor is there a system for directing money 
collected to restore or replace the damaged 
natural resource. All money damages re- 
covered by the State of Florida, whether 
under an environmentzai statute or in a 
common law action, are initially deposited 
into the state treasury. Money damages 
recovered in a common law action go into 
the General Revenue Fund, from which 
they are expended for pursuant to general 
revenue appropriation acts or transferred 
into another fund. Money recovered 
under environmental statutes is in some 
cases deposited into trust funds. Some 
environmental statutes establish trust 
funds into which penalties, fines, and 
money damages are to be deposited and 
are then supposed to be used for specified 
purposes. In the absence of a statutorily 
created trust fund, money collected pur- 
suant to state environmental statutes is 
deposited, like common law damages, into 
the state’s General Revenue Fund. 

Although one trust fund currently exists 
which allows money damages recovered by 
the state to be used for environmental 
purposes, F.S. 403.165 (1984), no fund 
allows a state agency to be reimbursed for 
its extraordinary costs. 


Trust Fund Bill to Permit Restoration 
of Damaged Natural Resources 

Senate Bill 1065, introduced in the 1985 
session of the Florida Legislature by Sen- 
ator Larry Plummer, would have estab- 
lished the Florida Natural Resource Res- 
toration Trust Fund to receive money 
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damages recovered by the State of Florida, 
either by civil suits or administrative 
actions, from persons who injure or des- 
troy Florida’s natural resources. SB-1065, 
modified only to the extent necessary to 
indicate that restitution funds paid to the 
state under the Florida Victim Rights Act 
would also go to the Natural Resource 
Restoration Trust Fund, will be intro- 
duced by Monroe County’s legislators, Joe 
Allen and Larry Plummer, in the 1986 
legislative session. 

The Florida Natural Resource Restora- 
tion Trust Fund Act would fill a void in 
existing Florida law. It would provide an 
incentive for state agencies to pursue 
instances of natural resource damage with 
more vigor than is possible under the 
existing system. This bill follows the trend 
established at the federal level with the 
1977 amendments to the Clean Water Act 
and the 1980 Superfund law (CERCLA), 
both of which require states to use money 
damages to restore, rehabilitate, or acquire 
the equivalent of injured natural resources. 

The bill would provide that all money 
damages recovered by the state for injury 
to, or destruction of, the state’s natural 
resources be placed in a trust fund. Money 
deposited into the fund would first be used 
to reimburse state agencies for their extra- 
ordinary costs incurred in maintaining the 
recovery action. The balance of the money 
recovered would be spent in the area of the 
state where the damage occurred. To the 
extent reasonable, the injured natural 
resource would be replaced or restored. 


Conclusion 

The Florida Constitution provides that 
“I]t shall be the policy of the state to 
conserve and protect its natural resources 
and scenic beauty.” There is a gap between 
the mandate of Florida’s Constitution to 
protect our natural resources and the 
statutory and operational framework that 
implements this doctrine. We propose that 
the concept of restitution in criminal cases 
be expanded to include compensation to 
the public for injuries to our natural re- 
sources. We have shown that there are 
practical techniques for valuing natural 
resources that do not have a conventional 
market value. Finally, we propose a new 
statutory framework that will capture res- 
titution and damage awards to the state 
and return them to the region where the 
injury occurred for the purpose of repair- 
ing or mitigating the damage. If adopted 
by the legislature in 1986, the Natural 
Resource Restoration Trust Fund Act 
would substantially enhance the state’s 
ability to redress injuries to its declining 
natural resources. BJ 


' This is an edited version of an article which 
appears in the Florida State University’s Jou- 
RNAL OF LAND USE & ENVIRONMENTAL LAw, 
vol. I, no. 3 (1985). 

2 Fla. Laws 1984, ch. 84-363, FLA. STAT. 
§775.089. 

3 FLA. STAT. §775.089(1)(a) (1984). 

4 Comprehensive Environmental Response, 
Compensation and Liability Act, 42 U.S.C. 
§9601 et seq. (1984). 

5 Yang, E.J., R.C. Dower, and M. Menefee, 
The Use of Economic Analysis in Valuing 
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Natural Resource Damages, National Oceanic 
and Atmospheric Administration, Washington, 
D.C. (1984). 

6 Cowdery, K.G.W., K. Scheuerman, and 
J. C. Lombardo, The Valuation of Wetlands, J. 
LAND USE & ENVTL.L., 1, 1-24 (1984). 

7Not included in our calculations are the 
values of commercial and recreational fishing 
associated with the reef. 

8 FLA. STAT. §215.32(2){a). 

9 FLA. Const. Art. II, §7 (1984). 
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Real Property, Probate& Trust Law 


Deferred Efficacy of ‘Short’ Notice in 


a Periodic Tenancy 


by John J. Boyle 


This article examines the legal effect of 
a party’s premature notice of termination 
upon a periodic tenancy: whether such 
premature termination is void, or whether 
its efficacy is deferred to the next ensuing 
rental period. 

While there are no Florida appellate 
decisions on this point, there is a terse 
trial court opinion reported that refuses 
to apply the notion of deferred efficacy 
to such short notice. In Rudich v. Porter, 
6 Fla. Supp.2d 35 (Orange County Court 
1983), the rent was payable on the first 
of each month under the oral rental agree- 
ment. On December 20, the landlord 
served the tenant with a termination notice 
to take effect on January 5. At trial the 
landlord conceded that the notice was inef- 
fective for the month of January, because 
it named a premature termination date. 
But, he argued, it should be given legal 
effect as of the next permissible termina- 
tion date; that is, as of February 1. The 
court disagreed and ruled that the notice 
must be considered void. 

A split of authority has developed in 
other jurisdictions which makes this ques- 
tion worthy of some detailed analysis. 

For example, a tenant rents an apart- 

ment on an oral, month-to-month basis at 
$300, payable on the first of each month. 
On December 20, 1985, the landlord sends 
him the following notice: 
Your tenancy is hereby terminated as of January 
15, 1986. This allows you more than the 15 
days required by Florida law to settle your 
affairs on these premises. Unless you promptly 
vacate the apartment on or before January 15, 
1986, I shall take legal action to have you 
removed from possession of the premises. 

Somewhat intimidated, the tenant va- 
cates the apartment on December 31, 1985. 
A few days later the landlord re-rents the 
apartment for a monthly rent of $400. 
The former tenant sues for “wrongful 
eviction.” 


Wrongful Eviction 

Where a rental agreement contains no 
provision as to duration of the tenancy, 
the duration is determined by the periods 
for which the rent is payable. If the rent 
is payable monthly, the tenancy is from 
month to month. F.S. §83.46(2). Either 
party may terminate a month-to-month 
tenancy by giving written notice not less 
than 15 days prior to the end of the 
applicable monthly period. F.S. §83.57(3). 
A month-to-month tenancy can be law- 
fully terminated only by complying with 
the time requirements of the statute. Kent 
v. Wood, 235 So.2d 60 (Fla. Ist DCA 
1970). Where the month-to-month tenancy 
provided for payment of the rent on the 
first day of each month and the landlord 
notified the tenant on July 19, that the 
tenancy was terminated as of August 1, 
such notice did not provide the requisite 
15 days and was legally ineffective. In the 
instant case, the notice provided for the 
requisite 15 days, but was directed not 
to the end of the current month as required 
by the statute, but to the middle of the 
following month. Such a notice has been 
held defective for failure to comply strictly 
with the requirements of F.S. §83.57(3).! 


The instant notice was therefore arguably 
ineffective. 


Whether or not the notice was effective 
to terminate the tenancy as of January 
15, 1986, the landlord may be inclined 
to base his defense to the tenant’s action 
for wrongful eviction on the grounds he 
did nothing wrongful to coerce the tenant 
into vacating the apartment. He did not 
use or threaten self-help.2 His only “threat” 
was to take the tenant to court. Had the 
tenant wished to challenge the notice of 
termination, the landlord will argue, he 
should have done so in court. Having 
failed to challenge the notice, the tenant’s 
conduct is arguably a voluntary aban- 
donment of the premises. Nonetheless, a 
jury could infer that the landlord’s notice 
constructively evicted the tenant.? If such 
a finding were made, the injured tenant’s 
damages would be measured by the differ- 
ence between the agreed rental and the 
market value of the leasehold estate for 
the unexpired term of the tenancy. Young 
v. Cobbs, 83 So.2d 417 (Fla. 1955). 

In determining the unexpired term of 
the instant tenancy, what is the duration 
of a month-to-month tenancy? In a case 
in which it was contended that a month- 
to-month tenancy is one for recurring 
monthly periods commencing each month, 
the Fourth District Court of Appeal dis- 
agreed in Drum v. Pure Oil Co., 184 So.2d 
196, 198 (Fla. 4th DCA 1966): “In Florida 
such a tenancy is by statute [§83.03, F.S.] 
continuous until terminated; therefore, 
such a tenancy does not terminate at the 
end of each month and arise anew at the 
beginning of each month.” 

If a month-to-month tenancy continues 
until lawfully terminated, and such ten- 
ancy can be terminated only by complying 
with the time requirements of the statute, 
it follows that when an improper notice 
of termination is served, the tenancy con- 
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tinues indefinitely, or until a proper notice 
is served. The unexpired term of the ten- 
ancy as a means of measuring the dam- 
ages of a wrongfully evicted tenant would 
therefore not be limited to the rental 
period during which the tenant last occu- 
pied the premises. In the instant case, the 
unexpired term of the tenancy would 
include the month of January 1986, and 
each ensuing month until the landlord prop- 
erly terminates the month-to-month ten- 
ancy. Since the agreed rental on the 
apartment was $300 and there is evidence 
that the market value of the leasehold is 
$400 per month, the tenant’s damages 
would presumably be calculated at $100 
per month until the landlord properly ter- 
minates the tenancy. 


Deferred Efficacy of the Notice 
Conceding that the termination date of 
his notice of December 20, 1985, was pre- 
mature because the earliest date on which 
the tenancy could have been terminated 
was February 1, 1986, not January 15, 
1986, the landlord’s next defense will be 
that the notice nevertheless clearly evinced 
his intention to terminate the tenancy. 


Therefore, such notice, once given to the 
tenant, should be given “deferred efficacy” 
by the court. That is, the notice should 
be construed in such fashion as to make 
the same effective on the next date upon 
which the tenancy could have been law- 
fully terminated: in this case, February 
1, 1986, rather than the improperly desig- 
nated date of January 15, 1986. If the 
landlord prevails on this defense, his liabil- 
ity for damages will be mercifully limited 
to the single month of January 1986: a 
mere $100. 

The question then becomes whether, as 
a matter of law, a premature or “short” 
notice given to terminate a month-to- 
month tenancy should be given “deferred 
efficacy” as of the next date upon which 
the termination of such tenancy would 
be lawful. There are no appellate deci- 
sions reported on this subject in Florida, 
and the common law of England does 
not appear to have dealt with the question 
before July 4, 1776.4 Subsequent English 
cases and decisions from American juris- 
dictions have considered the question. 
@ The English Position 
The English courts have held, from the 
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time they first considered the question, 
that the termination notice must not only 
allow the requisite time before the ten- 
ancy is terminated, but must also cor- 
rectly specify the termination date. A 
failure to specify any termination date, 
or the naming of an incorrect termination 
date, would void the notice. 

In Doe d. Spicer v. Lea (1809), 103 
Eng. Rep. 1024, the landlord served the 
tenant with a notice terminating the ten- 
ancy well in advance of the earliest per- 
missible termination date, but the notice 
specified a date of termination 12 days 
beyond the legal end of the tenancy. The 
court held the notice inoperative on that 
account. “[T]he notice must be to quit 
at the end of the tenant’s [rent period]; 
and if it might be given to quit 12 days 
afterwards, it might as well be at any other 
time.... [T]he landlord could not alter 
the period of quitting by his notice.” Jd. 
at 1025. 

In Goode v. Howells (1838), 150 Eng. 
Rep. 1401, the landlord gave a notice of 
termination effective “from henceforth.” 
He argued that such a notice means as 
soon as it can legally take effect. He con- 
ceded that although the notice could not 
apply to the current rental period during 
which the notice was served, it might 
“enure for the subsequent [rental period], 
when it may legally take effect.” Jd. at 
1402. The court held the notice inopera- 
tive: “[T]he notice being intended to oper- 
ate immediately, and not being capable 
of doing so, cannot in law have any oper- 
ation at all.” Jd. at 1403. 

In Doe D. Richmond v. Morphett (1845), 
115 Eng. Rep. 606, the landlord served the 
tenant with a notice specifying a pre- 
mature termination date. The court held 
the notice ineffective: “We cannot make 
good that which is bad in its origin.... 
[T]o allow a certain number of weeks or 
months to be reckoned as nothing, lest 
the notice should not be good, would be 
to say at once that every notice shall be 
valid.” Jd. at 608. 

Apart from some limited exceptions not 
applicable here, the English courts have 
not been willing to grant “deferred effi- 
cacy” to notices which misdescribe the 
proper termination date. 


@ The American Position 

Traditionally, the short notice under 
analysis here was also considered by most 
American jurisdictions to be a nullity and 
ineffective to terminate the tenancy at any 
time. However, a recent trend may be 
observed granting deferred efficacy to the 
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notice and making it effective as soon as 
it can legally take effect. To date, six Amer- 
ican jurisdictions have adopted the posi- 
tion of deferred efficacy of a short notice.’ 
Those recent decisions however, are not 
particularly well grounded in precedent or 
logic. 

In Worthington v. Moreland Motor 
Truck Co., 250 P. 30 (Wash. 1926), a month- 
to-month corporate tenant sent the land- 
lord the keys to the premises together with 
a notice stating that it was immediately 
vacating the premises. Interpreting a stat- 
ute substantially similar to F.S. §8357(3), 
the court said that such notice would not 
be effective during the current month, but 
since it was given more than 30 days prior 
to the end of the next ensuing month, it 
would be effective for that next month. 
The court observed that such a defective 
notice would probably not be operative 
if given by the landlord to the tenant. 
Such reasoning, according to which the 
“short notice” should be considered void 
if served by a landlord but not if served 
by a tenant, hardly recommends itself as 
logical or as good precedent. A notice 
which is supposed to take effect “immedi- 
ately” is no more (or less) informative 
whether it is given by or to a tenant. 

In §.D.G. v. Inventory Control Co., 429 
A.2d 394 (N.J.App. 1981), a month-to- 
month tenant gave short notice to his land- 
lord of his intention to vacate the premises 
during the current month. The premises 
then remained vacant for a period of four 
months, and the landlord recovered judg- 
ment for lost rent. The appeals court 
reversed, giving deferred efficacy to the 
notice to the next ensuing month. The 
court stated: 


[A] recognized corollary of the commonlaw rule 
is the proposition that if the notice is given 
during the same month in which the quit is to 
take place, it will be effective as of the end of 
the month following the month in which the 
short notice was given.® 

That the foregoing proposition was not 
the common law of England has been 
demonstrated above. Neither do the cited 
authorities support the court’s assertion. 
Thompson’s Real Property is silent on 
the subject, and the Worthington case, 
discussed above, is based on questionable 
logic. The decision in S.D.G. v. Inven- 
tory Control Co., was rendered in a state 
that had no statute governing periodic ten- 
ancies and is therefore best explained as 
the court’s own policymaking. 


Florida Policy 
Florida’s policy on this question should 


be based on an interpretation of F.S. 
§83.57(3) and the common law, F-.S. §2.01. 
The English decisions cited above were 
rendered after 1776, but they interpret the 
spirit of the common law as it existed 
before that date. They refused to give 
deferred efficacy to an improper notice 
of termination, and their reasoning should 
be highly persuasive in a jurisdiction, such 
as Florida, that has not yet taken a posi- 
tion on this question. 

The decisions in other American juris- 
dictions are useful, but should be followed 
only to the extent that they are supported 
by logic and sound social policy. 

It cannot be disputed that the party 
serving the “short” notice intends to ter- 
minate the tenancy. The intention is not 
at issue. The question is when the “termi- 
nating” party intends to terminate the peri- 
odic tenancy. In each of the cases exam- 
ined herein, the “terminating” party’s 
express intention was to terminate the ten- 
ancy earlier than legally permissible and 
therefore to terminate the tenancy improp- 
erly. By giving deferred efficacy to such 
improper notices, courts do violence to 
the express intention of the “terminating” 
party and inappropriately show “leniency” 


to the party making an improper demand. 
Such decisions render any and all termi- 
nation notices valid, no matter how defec- 
tive and no matter how uninformative. 
A notice which specifies no termination 
date, a notice which specifies an immedi- 
ate termination date, a notice which 
specifies an impossible or nonsensical ter- 
mination date, would all enjoy validity. 

A notice which does not meet the require- 
ments of F.S. §83.57(3) is legally ineffec- 
tive.’ If a notice is “legally ineffective” 
when served, it is only logical to view it 
as “legally ineffective” for all times, for 
all prospective rental periods as well as 
for the current rental period. 

F.S. §83.57(3), which permits termina- 
tion of a month-to-month tenancy in as 
little as 15 days, is in derogation of the 
common law, which required a full 
month’s notice to terminate a month-to- 
month tenancy.’ The notice requirement 
of our statute must therefore be strictly 
construed. A strict construction would 
require a Florida court to pay close atten- 
tion both to the number of days provided 
and to the date upon which the termina- 
tion is to be effective. A notice which fails 
to meet the statutory requirements in 
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either respect should not be given effect. 
Florida courts should not make good that 
which the Florida Legislature has not 
adopted as the legally sanctioned method 
of terminating tenancies. 

Not only is the notion of “deferred effi- 
cacy” contrary to our own state statutes, 
its adoption in Florida would lead to real 
injustice for residential tenants. 

When a commercial tenant in Florida 
is wrongfully evicted, his compensatory 
damages embrace several measures of recov- 
ery. He is entitled to general damages for 
the difference between the agreed rental 
and the market value of the leasehold to 
the end of the term. In addition, he may 
recover for lost profits as well as loss of 
use of improvements he has made to the 
demised premises.? 

On the other hand, a residential tenant 
who is wrongfully evicted is limited to 
the general measure of contract damages. 
He cannot recover, for example, his 
moving expenses: “[W]e cannot see how 
[relocation costs] could constitute a proper 
element of damage in the case of con- 
structive eviction under a short term lease.” 
Church of Scientology of Calif. v. Wade, 
358 So.2d 885 (Fla. 2d DCA 1978). 

His only element of recovery is the dif- 
ference between the agreed rental and the 
market value for the unexpired term of 
the tenancy. The principle of deferred effi- 
cacy limits the recovery of the wrongfully 
evicted residential tenant even further; the 


Limericks 
At a hundred and world-renowned, 
He went to his lawyer and found 
A will so complex 
That he took off his specs 
And decided to just stick around. 


* * * 


There once was a lawyer named Jay; 
To all that he’d meet he would say, 
“I must be an ace, 
I’ve not lost a case.” 
(He’s trying his first today.) 
* * 


A testator I knew named Paul 

Was eccentric I seem to recall. 
“I’m of sound mind,” he noted, 
In the will he wrote it, 

“I therefore have spent it all.” 


—EDWARD SIEGEL 
Jacksonville 
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landlord whose liability to the residential 
tenant is limited to the above general dam- 
ages anyway, then becomes liable for those 
damages only as they occur until the end 
of the next rental period. 

Conversely, the notion of deferred effi- 
cacy of short notice does not always oper- 
ate to the detriment of the tenant. For 
every landlord who gives a short notice 
of termination, there are a thousand resi- 
dential tenants who give short notice or 
simply no notice at all to terminate a peri- 
odic tenancy. If the notion of deferred 
efficacy of short notice is rejected in these 
instances, the landlord’s measure of dam- 
ages will be greatly enhanced. 

Often, when a tenant leaves a dwelling 
on short notice, the premises are left in 
an uninhabitable state. By the time the 
landlord cleans and repairs the apartment, 
advertises it, and places another tenant 
in possession, one to four months may 
have elapsed. Although the landlord has 
a choice of several post-possessory options, 
he is best advised to choose the standard 
measure of general contract damages: the 
difference between the agreed rental and 
the amount he is able to recover from a 
good faith reletting (the market value of 
the premises to the end of the term). He 
must affirmatively choose this option and 
declare his choice to the defaulting tenant, 
preferably by certified mail, return receipt 
requested.!° 

The landlord will most certainly be retain- 
ing deposit money from the defaulting 
tenant: security and possibly advance rent. 
When the tenant sues to recover the 
deposits, the landlord’s counterclaim will 
set out the above measure of damages, 
including lost rent while the dwelling was 
idle and any reduction in rent he was 
forced to accept from the new tenant, with 
such reduction multiplied by an indefinite 
number of months. In other words, if the 
tenant’s premature abandonment of a peri- 
odic tenancy is rejected as deferred notice 
to the landlord of the tenant’s intent to 
terminate the tenancy, then the duration 
of the tenancy as a means by which the 
landlord’s damages are reckoned will con- 
tinue indefinitely; or until the tenant prop- 
erly terminates the tenancy; or until the 
time of trial— whichever happens first. 


Conclusion 

Florida courts should reject the notion 
of “deferred efficacy” of short notice. 
There is little precedent to support it. The 
notion does violence to the express inten- 
tion of the “terminating party” as well 
as the express intent of the Florida Legis- 


lature as embodied in F.S. §83.57. Its 
rejection does not uniformly prejudice 
either landlords or tenants as a class. A 
doctrine which inappropriately grants 
“leniency” to the party who failed to 
observe the notice requirements of our 
statutory law and unfairly reduces the recov- 
ery of the injured party should have no 
place in our jurisprudence. BJ 
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Labor Law 


by Martin Ira Klein 


When the U.S. Supreme Court ruled 
in N.L.R.B. v. Bildisco & Bildisco, 104 
S.Ct. 1188 (1984), that a Chapter 11 debtor 
could unilaterally reject a collective bar- 
gaining agreement, it not only caused 
consternation among unions and manage- 
ment, but it also inspired a congressional 
amendment to the Bankruptcy Code that 
attempts, unsuccessfully in the author’s 
view, to strike a compromise between the 
competing interests of labor and manage- 
ment in the context of the reorganization 
of the corporate debtor. 

Bildisco presented the Supreme Court 
with the delicate job of balancing a con- 
flict between the fundamental policies 
underlying our national labor law and bank- 
ruptcy law. The National Labor Relations 
Act ! seeks labor harmony, encourages col- 
lective bargaining and requires employees 
and employers to abide by their agree- 
ments reached through that process. Chap- 
ter 11 of the Bankruptcy Code,? on the 
other hand, designed to facilitate debtor 
reorganization, operates from the premise 
that reorganization preserves jobs and max- 
imizes return to creditors while permitting 
a debtor a “fresh start.” The clash arises 
because reorganization often involves 
rejection by the the employer/debtor-in- 
possession of executory contracts includ- 
ing in particular labor agreements that 
have become burdensome. 

In Bildisco, the Supreme Court held 
that a debtor-in-possession could unilater- 
ally reject a collective bargaining agree- 
ment by simply persuading the bankruptcy 
judge that the agreement was burdensome 
and the equities favored rejection. But the 
bankruptcy judge was often presented with 
a fait accompli. 

Congress responded quickly to the post- 
Bildisco furor of the labor movement by 
adding §1113 to the Bankruptcy Code.3 
Congress attempted in §1113 to overrule 
the unilateral rejection concept and sub- 
stitute specific standards and procedures 
for rejection. 


Labor and Bankruptcy — Conflict or Accord? 


However, §1113’s first significant test 
in bankruptcy court casts grave doubt as 
to the effectiveness of the intended addi- 
tional protection provided by Congress. 
In In re Wheeling Pittsburgh Steel Corp., 
13 B.C.D. 328 (Bankr. W.D. Pa. 1985), 
the court crafted a nine-step application 
of §1113, but held that three prongs of 
the test must be met prior to the hearing 
on rejection. The court’s analysis in sum 
was that prior to the §1113 hearing: 

1. The debtor-in-possession must make 
a proposal to the union to modify the 
collective bargaining agreement. 
(§1113(b)(1)(A)). 

2. The debtor-in-possession then must 
meet at reasonable times with the union 
until the date set for the §1113 hearing. 
(§1113(b)(2)). 

3. At these meetings, the debtor-in-pos- 
session must confer in good faith in attempt- 
ing to reach mutually satisfactory mod- 
ifications of the agreement. (§1113(b)(2)). 
If negotiations proved unsuccessful then, 
at the §1113 hearing the court shall 
approve the application for rejection only 
if the court finds that: 

4. The proposed modifications were 
based on the most complete and reliable 
information available at the time of its 
creation. (§1113(b)(1)(A)). 

5. The proposed modifications are nec- 
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essary to permit the reorganization of the 
debtor-in-possession. (§1113(b)(1)(A)). 

6. The proposed modifications assure 
that all creditors, the debtor-in-possession, 
and all of the affected parties are treated 
fairly and equitably. (§1113(b)(1)(A)). 

7. The debtor-in-possession provided 
the union with such relevant information 
as was necessary to evaluate the proposal. 
(§1113(b)(1)(B)). 

8. The union has refused to accept the 
proposal without good cause. 
(§1113(c)(2)). 

9. The balance of the equities clearly 
favors rejection of the collective bargain- 
ing agreement. (§1113(c)(3)). 

Id. at 331. 

Yet having put forth this strenuous anal- 
ysis, the court seemingly had no difficulty 
in permitting rejection. 

Wheeling was the seventh largest United 
States steel company (with over 8,000 
employees) subject to collective bargain- 
ing agreements. Like many other such com- 
panies, Wheeling was hurt badly by foreign 
competition, general economic decline, 
and huge costs incurred in an attempt to 
modernize itself so it could compete with 
foreign companies. 

Wheeling had obtained several conces- 
sions from its unions in the past, but in 
its December 1982 collective bargaining 
agreement, it had to reach an average labor 
wage of $25 per hour by July 1986. In 
1984, the company sought further conces- 
sions but was rebuffed. Apparently left 
with little choice, Wheeling filed a Chap- 
ter 11 petition in April 1985 and in May 
1985 sought to reject its collective bar- 
gaining agreement. In July 1985 after an 
application of its newly formulated test, 
the court approved the request. 

Indeed, the court had no difficulty in 
finding that Wheeling complied with the 
first two requirements, namely that the 
company had made a proposal to the 
union and had met with union represent- 
atives. However, the third requirement of 


conferring in good faith posed some diffi- 
culty. The union argued the three weeks 
which Wheeling gave it to negotiate was 
too short a time, but the court made short 
shrift of the union’s arguments. It held 
that three weeks was not inherently unrea- 
sonable inasmuch as the statute imposes 
no time frame. Moreover, the company 
needed only show that it made “reason- 
able efforts to negotiate a voluntary mod- 
ification and those efforts were not likely 
to produce a prompt and satisfactory solu- 
tion.” Jd. at 332. Interestingly enough, the 
court found that the element of good faith 
in the third requirement of its §1113 test 
did not mandate that the parties bargain 
to an impasse, as labor law requires. 

Under the fourth requirement, the union 
complained that Wheeling had not pro- 
vided it with necessary information. The 
court, however, found to the contrary, 
that the company’s prior wage review with 
the union had given the union sufficient 
information. Undoubtedly the court was 
influenced by what it perceived as the 
union’s imputed knowledge of the com- 
pany’s wage scale and economic outlook 
garnered during the 1982 negotiations. 


The fifth requirement, which on the sur- 
face would appear to cause the company 
greater concern, was as easily met. The 
union strenuously disputed the company’s 
position that the labor agreement mod- 
ifications were necessary to a successful 
reorganization, arguing that the company 
had enough cash to meet operations 
during the life of the contract. The com- 
pany countered that its ability to meet 
those cash needs was not enough, and the 
key was whether it could generate enough 
cash to reorganize. Again the court seemed 
to take extrajudicial note of the pessi- 
mistic outlook for American steel com- 
panies in agreeing with Wheeling and 
holding that the proposals were indeed 
necessary for an effective reorganization. 

The company had no difficulty in meet- 
ing the sixth requirement of fair and 
equitable treatment either. The court was 
not swayed by the union’s argument that 
creditors were receiving more favorable 
treatment than employees or that employ- 
ees would be working for substandard 
wages even if the company was successful 
and turned around its fortunes. Again the 
court was seemingly influenced by its per- 
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ception that under the company’s pro- 
jections, creditors would lose at least 50 
percent of their claims and maybe more 
if the reorganization effort failed. Also, 
managerial, nonunionized employees had 
taken salary cuts. Based upon these fac- 
tors, the court concluded that fair and 


equitable treatment of all parties had been 
achieved. Id. 334-35. 


The decision will severely under- 
cut any additional protection 
intended to be provided by 
§1113 and will be only a minor 
impediment, if any, to the 
debtor’s formerly unilateral 
right to reject a collective 
bargaining agreement. 


The court exhibited even less patience 
for the union’s arguments concerning the 
seventh requirement that the union did 
not have sufficient information to evalu- 
ate the proposal. The court held that 
between the pre- and post-bankruptcy 
analysis and negotiations, the union had 
enough information for the company to 
satisfy this standard. /d. at 336. 

The court then went on to hold that 
the eighth requirement (that the union 
refused to accept the proposal without 
good cause) was satisfied ipso facto as a 
result of the first seven having been met. 
Once the court made the first seven find- 
ings, no good cause could exist for the 
union to reject the company’s proposal. 
The first seven findings also necessitated 
finding that the balance of the equities 
(requirement nine) favored rejection of the 
collective bargaining agreement. /d. at 337. 

Accordingly, the court concluded that 
rejection was necessary to prevent a liq- 
uidation and that preserving jobs for a 
reorganized debtor was preferable to liq- 
uidation. On appeal the district court 
affirmed the bankruptcy court.5 

In the author’s view, instead of encour- 
aging and promoting labor peace, the 
Wheeling Pittsburgh result may encour- 
age potentially damaging strikes. Indeed, 
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the Wheeling Pittsburgh decision resulted 
in a strike costing Wheeling an estimated 
$1 million per day. Moreover, if followed, 
the decision will severely undercut any 
additional protection intended to be pro- 
vided by §1113 and will be only a minor 
impediment, if any, to the debtor’s form- 
erly unilateral right to reject a collective 
bargaining agreement. 

Under Bildisco a debtor could unilater- 
ally reject a collective bargaining agree- 
ment thus presenting the bankruptcy court 
with an accomplished fact that the court 
was unlikely to overturn. Section 1113 
was designed to eliminate the debtor’s 
power of unilateral rejection by requiring 
that the bankruptcy court approve rejec- 
tion under a statutory standard on motion 
of the debtor. However, if Wheeling 
Pittsburgh is an example, the “protection” 
may only prove to be a delay of the inev- 
itable rejection rather than meticulous 
application of a strict standard for rejec- 
tion. In other words, the post-Bildisco pro- 
tection afforded by §1113 is illusory. 

Indeed, one can question whether the 
Wheeling Pittsburgh court should have 
encouraged, by application of a stricter 
standard, more serious negotiation which 
might have avoided a costly strike. While 
the company asserted rejection was neces- 
sary to an ultimately successful reorga- 
nization, it was not necessary for the 
company’s immediate survival. So, for 
example, the bankruptcy court could have 
continued the company’s motion to reject 
the collective bargaining agreement, forc- 
ing the parties to negotiate further, reserv- 
ing its option to grant the motion later, 
if it proved necessary. The delay in ruling 
upon the motion would have kept the par- 
ties in relatively equal bargaining posi- 
tions and perhaps would have prevented 
the union strike. 

The author also believes the bankruptcy 
court could have been stricter in deciding 
whether the company had negotiated in 
good faith. The only evidence reported 
to such negotiations was a meeting be- 
tween union and company representatives; 
no evidence suggested, however, that the 
negotiations were more than pro-forma. 
Perhaps some tighter test of bargaining 
would add “teeth” to the protection of 
§1113 and help smooth our national labor 
versus bankruptcy policy clash. BJ 


129 U.S.C. §§151-168. 
211 U.S.C. §§1101-1174. 
311 U.S.C. §1113 Rejection of collective bar- 
gaining agreements 

“(a) The debtor in possession, or the trustee 


if one has been appointed under the provisions 
of this chapter, other than a trustee in a case 
covered by subchapter IV of this chapter and 
by title I of the Railway Labor Act, may assume 
or reject a collective bargaining agreement only 
in accordance with the provisions of this sec- 
tion. 

“(b)(1) Subsequent to filing a petition and 
prior to filing an application seeking rejection 
of a collective bargaining agreement, the debtor 
in possession or trustee (hereinafter in this sec- 
tion “trustee” shall include a debtor in pos- 
session), shall — 

“(A) make a proposal to the authorized rep- 
resentative of the employees covered by such 
agreement, based on the most complete and 
reliable information available at the time of 
such proposal, which provides for those neces- 
sary modifications in the employees benefits 
and protections that are necessary to permit 
the reorganization of the debtor and assures 
that all creditors, the debtor and all of the 
affected parties are treated fairly and equitably; 
and 

“(B) provide, subject to subsection (d)(3), 
the representative of the employees with such 
relevant information as is necessary to evaluate 
the proposal. 

“(2) During the period beginning on the date 
of the making of a proposal provided for in 
paragraph (1) and ending on the date of the 
hearing provided for in subsection (d)(1), the 
trustee shall meet, at reasonable times, with 
the authorized representative to confer in good 
faith in attempting to reach mutually satisfac- 
tory modifications of such agreement. 

“(c) The court shall approve an application 
for rejection of a collective bargaining agree- 
ment only if the court finds that — 

“(1) the trustee has, prior to the hearing, 
made a proposal that fulfills the requirements 
of subsection (b)(1); 

“(2) the authorized representative of the 
employees has refused to accept such proposal 
without good cause; and 

“(3) the balance of the equities clearly favors 
rejection of such agreement. 

“(d)(1) Upon the filing of an application for 
rejection the court shall schedule a hearing to 
be held not later than fourteen days after the 
date of the filing of such application. All inter- 
ested parties may appear and be heard at such 
hearing. Adequate notice shall be provided to 
such parties at least ten days before the date 
of such hearing. The court may extend the time 
for the commencement of such hearing for a 
period not exceeding seven days where the cir- 
cumstances of the case, and the interests of 
justice require such extension, or for additional 
periods of time to which the trustee and repre- 
sentative agree. 

“(2) The court shall rule on such application 
for rejection within thirty days after the date 
of the commencement of the hearing. In the 
interests of justice, the court may extend such 
time for ruling for such additional period as 
the trustee and the employees’ representative 
may agree to. If the court does not rule on 
such application within thirty days after the 
date of the commencement of the hearing, or 
within such additional time as the trustee and 
the employees’ representative may agree to, the 
trustee may terminate or alter any provisions 
of the collective bargaining agreement pending 
the ruling of the court on such application. 

“(3) The court may enter such protective 


THE FLORIDA BAR JOURNAL/APRIL 1986 67 


orders, consistent with the need of the autho- 
rized representative of the employee to evaluate 
the trustee’s proposal and the application for 
rejection, as may be necessary to prevent dis- 
closure of information provided to such repre- 
sentative where such disclosure could compro- 
mise the position of the debtor with respect 
to its competitors in the industry in which it 
is engaged. 

“(e) If during a period when the collective 
bargaining agreement continues in effect, and 
if essential to the continuation of the debtor’s 
business, or in order to avoid irreparable 
damage to the estate, the court, after notice 
and a hearing, may authorize the trustee to 
implement interim changes in the terms, condi- 
tions, wages, benefits, or work rules provided 
by a collective bargaining agreement. Any hear- 
ing under this paragraph shall be scheduled 
in accordance with the needs of the trustee. 
The implementation of such interim changes 
shall not render the application for rejection 
moot. 

“(f) No provision of this title shall be con- 
strued to permit a trustee to unilaterally termi- 
nate or alter any provisions of a collective 
bargaining agreement prior to compliance with 
the provisions of this section.” 

4 Id. at 334. See also In re American Provi- 
sion Co., 44 Bankr. 908 (Bankr. D. Minn. 1984) 
(modification to save 2 percent of monthly oper- 
ating expenses not necessary). 

5 In re Wheeling Pittsburgh Steel Corp., Civ. 
Action No. 85-1660 (W.D.Pa.Aug. 28, 1985). 
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Family Law 


by Donald I. Pollack 


The Florida Supreme Court has char- 
acterized contested adoptions as “the 
most difficult of all cases for trial judges.” 
In re Adoption by Cox, 327 So.2d 776, 
7788 (Fla. 1976). Too often, the parties to 
adoption proceedings war “over a child to 
such an extent that the primary issue — the 
welfare and best interest of the child — 
[gets] lost in the gunsmoke.” Ramey v. 
Thomas, 382 So.2d 78, 80 (Fla. Sth DCA 
1980), pet. for rev. den. 389 So.2d 1117 
(Fla. 1980). 


Statutory Requisites of Adoption 

Since adoptions were unknown at 
common law, the practice exists in Florida 
(and other common law jurisdictions) 
solely by virtue of statute. In re Palmer's 
Adoption, 129 Fla. 630, 176 So. 537 (1937). 
Early adoption statutes in the United 
States permitted adoptions by deed with- 
out court proceedings of any kind. Today, 
however, every state requires that adop- 
tion be by judicial proceeding. Note, 
Moppets on the Market, 59 Yale L.J. 715, 
725 (1950). 

Adoptions in Florida are presently gov- 
erned by Ch. 63 of the Florida Statutes. 
Recognizing that a decree of adoption 
results in the permanent deprivation of 
parental rights, Ch. 63 authorizes adop- 
tions only upon the giving of appropriate 
consents or under circumstances where it 
can be said that “the conduct or condition 
of the parent obviates the necessity of 
consent.” Matter of Adoption of Cottrill, 
388 So.2d 302, 303 (Fla. 3d DCA 1980). 
The court may enter a judgment of adop- 
tion, after hearing, when the trial judge 
determines that “all necessary consents 
have been obtained and that adoption is in 
the best interest of the person to be 
adopted.” F.S. §63.142(4). 

Prior to 1973, consent to adoption was 
required only as to the parents of legiti- 
mate children or the mother of an illegit- 
imate child. F.S. §63.081(1) (1971). Con- 


The Timely Assertion of Parental Rights in 
Contested Adoption Proceedings 


sent of a putative father was not required. 
Clements v. Banks, 159 So.2d 892 (Fla. 3d 
DCA 1964). 

The above rule reflects the common law 
characterization of the illegitimate child as 
“filius nullius,” “the child of nobody” and 
the ancient principle that “marriage is 
proof of paternity.” In re Guardianship of 
D.A. McW., 429 So.2d 699, 702 (Fla. 4th 
DCA 1983), aff'd 460 So.2d 368 (Fla. 
1984). 

Traditionally, putative fathers had few if 
any constitutionally protected interests in 
regard to their children. However, the 
rights of unmarried fathers have expanded 
greatly in the past two decades. The land- 
mark case acknowledging paternal rights 
for unwed fathers is Stanley v. Illinois, 405 
U.S. 645 (1972), which invalidated an 
Illinois dependancy statute which pre- 
sumed that unwed fathers were unfit to 
have custody of their illegitimate children 
and summarily declared such children to 
be wards of the state upon their mother’s 
death. The U. S. Supreme Court held that 
an unwed father is entitled to be heard on 
the issue of fitness before his parental 
rights can be terminated.! 

After the decision in Stanley, many 
states, including Florida, amended their 
adoption statutes to recognize, at least, 
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limited rights in putative fathers. Such 
rights, however, have been confined to 
those fathers who have given some tangible 
indication of an interest in their child. 
Dept. of Health and Rehabilitative Ser- 
vices v. Herzog, 317 So.2d 865 (Fla. 2d 
DCA 1975). 

F.S. §63.062(1)(b) (1983) provides that 
unless consent is excused by the court, a 
petition to adopt a minor child may be 
granted only if written consent has been 
executed after the birth of the minor by the 
mother and the father of the minor if: 

1. The minor was conceived or born 
while the father was married to the mother. 

2. The minor is his child by adoption. 

3. The minor has been established by 
court proceedings to be his child. 

4. He has acknowledged in writing, 
signed in the presence of a competent 
witness, that he is the father of the minor 
and has filed such acknowledgment with 
the vital statistics office of the Department 
of Health and Rehabilitative Services. 

5. He has provided the child with sup- 
port in a repetitive, customary manner. 
[Special emphasis added.] 

The balance of this column will focus on 
the rights and responsibilities of putative 
fathers in contested adoption proceedings 
and will discuss the circumstances under 
which the requirement of parental consent 
may be excused or obviated by estoppel. 
Emphasis will be placed upon the principle 
that “the existence or nonexistence of a 
substantial relationship between parent 
and child is a relevant criterion in evaluat- 
ing both the rights of the parents and the 
best interests of the child.”? Lehr v. 
Robertson, 463 U.S. 248, 266 (1983). 


Necessity of Putative Father’s Consent 
Conditioned Upon Timely 
Acknowledgment of Paternity 

Florida’s present adoption act provides 
that once a putative father has taken “ap- 
propriate action” to acknowledge his 


4 


paternity, his consent is required before 
the child may be adopted. In re Guardi- 
anship of D.A. McW., 429 So.2d 699, 703 
(Fla. 4th DCA 1983). 

Under F.S. §63.062(1)(b)4, the necessity 
of a putative father’s consent to an adop- 
tion is conditioned upon the proper and 
timely filing of an acknowledgment of 
paternity. The statute is silent, however, as 
to when the acknowledgment of paternity 
must be filed. 

In Wylie v. Botos, 416 So.2d 1253 (Fla. 
4th DCA 1982), the Fourth District was 
confronted with, but left unanswered, the 
question of whether a putative father who 
filed an acknowledgment of paternity 
subsequent to the commencement of an 
adoption proceeding acted in a timely 
manner to secure his rights. The court 
stated: “We simply cannot determine with 
certainty whether the legislature intended 
to cut off the rights of a natural father, 
who, although on notice of his paternity of 
a child and the pendency of adoption 
activities, files no acknowledgment of 
paternity before the legal adoption pro- 
ceedings are commenced. . . .” [emphasis 
added]. Id. at 1256. 
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In a footnote, the Fourth District ex- 
pressed a temptation to interpret the stat- 
ute so as to terminate the rights of fathers 
“who have not acted to secure their rights 
prior to the filing of a proper petition for 
the adoption of their children.” Such a 
construction, the court indicated, would 
facilitate a precise adherence to the provi- 
sions of §63.112, which requires that a 
petition for adoption identify all persons 
whose consent is required. 

In Guerra v. Doe, 454 So.2d 1 (Fla. 3d 
DCA 1984), cert. den. 462 So.2d 1106 (Fla. 
1985) the Third District seemingly an- 
swered the timing question raised in Wylie 
v. Botos. In Guerra, the appellate court 
was presented with a factual scenario 
whereby an illegitimate child was born in 
December 1982. Shortly after birth, the 
child was placed with the adoptive parents 
who filed a petition for adoption in Janu- 
ary 1983. The Third District held that by 
filing an acknowledgment of paternity one 
month after the institution of adoption 
proceedings, Guerra fell within the cate- 
gory of fathers “whose consent is required 
for the adoption of a minor child under the 
express terms of Section 63.062.” 
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We do not think the legislature intended to 
curtail the rights of a natural father who did not 
consent to the adoption of his natural child and 
who properly filed an acknowledgment of 
paternity, albeit one month after the institution 
of the adoption proceedings. 

454 So.2d 2. 

© Guerra Does Not Establish an Arbi- 
trary Rule of Timeliness. 

Upon a close reading of both cases, it 
seems that Guerra “did not consent to the 
adoption of his child” while Wylie did; and 
Guerra did not learn of the child’s birth 
until after the beginning of the adoption 
process while Wylie was on notice of his 
paternity and the commencement of adop- 
tion activities but did not take any actions 
to assert his rights. Accordingly, the 
author suggests that Guerra need not be 
read to establish an arbitrary rule of time- 
liness. Rather, the court should be free to 
analyze all the circumstances surrounding 
an acknowledgment of paternity, includ- 
ing the date it is filed, to determine whether 
a father has timely acted to secure his 
parental rights. A judge should be espe- 
cially cognizant of whether the father has 
accepted parental responsibility on an 
ongoing basis and has maintained as close 
a contact with his child as circumstances 
will permit. 

This interpretation is consistent with the 
United Sates Supreme Court decisions of 
Lehr v. Robertson, 463 U.S. 248 (1983); 
Quillion v. Walcott, 434 U.S. 246 (1978) 
and Caban v. Mohammed, 441 U.S. 380 
(1979). These cases suggest that before his 
consent becomes a prerequisite to adop- 
tion, a putative father must admit pater- 
nity early enough to demonstrate a signif- 
icant relationship with his child. Buckley, 
Lehr v. Robertson: Putative Fathers 
Revisited, 11 Oh.No.L.R. 385, 396 (1984). 
A trial judge should engage in a weighing 
process to determine whether the relation- 
ship between parent and child is sufficient 
to merit protection. The factors the court 
may consider include: (a) the degree of 
financial support the father has provided; 
(b) the extent to which a personal or 
custodial relationship exists, and (c) 
whether the adoption would constitute a 
new placement or merely provide full 
recognition to a de facto family unit. Only 
when a father has established a substantial 
relationship with his child and shouldered 
significant parental responsibility in addi- 
tion to admitting paternity will he have a 
constitutionally protected right to with- 
hold consent. 

Frequently, in adoptions of newborns, 
the opportunities for a father to establish 
substantial contacts with his child are 
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minimal. However, the putative father can 
contribute money during the mother’s 
pregnancy, visit the mother and child in 
the hospital, take immediate steps to pro- 
vide a home for the child and acknowledge 
the child as provided for by statute. The 
measures will show that the father has 
done those things which any caring parent 
would do and has not expressed the intent 
to relinquish his parental rights or obliga- 
tions. 

Where older children are involved, a 
father usually has an adequate opportunity 
to develop a significant relationship with 
his offspring. Such a father, who has not 
sought custody nor expressed an interest in 
his child until after a petition for adoption 
is filed may constitutionally be denied the 
right to veto the adoption or even be 
afforded notice of the proceedings. Lehr v. 
Robertson, 463 U.S. 248 (1983). It is im- 
portant to bear in mind that §63.062(b)(5) 
also conditions the necessity of a putative 
father’s consent upon his providing the 
child with support “in a repetitive, cus- 
tomary manner.” See Stevens v. Johnson, 
427 So.2d 227 (Fla. 3d DCA 1983). Argu- 
ably, a putative father should both 
acknowledge paternity and support his 
child in a repetitive and customary manner 
before his consent becomes a prerequisite 
to adoption. See, e.g., Dept. of H.R.S. v. 
Herzog, 317 So.2d at 867, n.1 (Fla. 2d 
DCA 1975); Mixon v. Mize, 198 So.2d 373 
(Fla. Ist DCA 1967), cert. den. 204 So.2d 
211 (Fla. 1967). 

Whether the child has already been 
placed in the adoptive home should be 
considered in determining if a putative 
father may veto an adoption. If the child is 
already in adoptive custody, the proposed 
adoption would not place the child with a 
new set of parents but rather would give 
full recognition to a family unit already in 
existence. The age of the child becomes 
very important in such a situation. The 
consensus of expert opinion is that “it is 
most important to avoid multiple place- 
ments of children between six months and 
three years of age.” Wald, State Interven- 
tion on Behalf of Neglected Children, 28 
Stan.L.Rev. 625, 695 (1976). The need for 
swift placement is more compelling when 
an infant is involved since its greatest need 
is for continuity, and disruption can affect 
irreparably the child’s later development. 
Under such circumstances, and without 
other significant factors, the legitimate 
state interest of promptness and finality 
may be furthered by denying the father the 
right to disrupt an adoptive placement. 

In the final analysis, when an unwed 


father demonstrates a “full commitment” 
to the responsibilities of parenthood by 
coming forward to participate in the rear- 
ing of his child, his interest in personal 
contact with the child acquires constitu- 
tional protection. See Caban v. 
Mohammed, 441 U.S. at 392 (1978). 
However, the mere existence of a biolog- 
ical relationship might not merit equiv- 
alent protection where the father fails to 
grasp the opportunity to develop a rela- 
tionship with this child. Conduct after an 
adoption proceeding has commenced may 


A putative father should both 
acknowledge paternity and 
support his child in a repetitive 
and customary manner before 
his consent becomes a pre- 
requisite to adoption. 


be insufficient to demonstrate such a rela- 
tionship. See, e.g., Webb v. Blancett, 473 
So.2d 1376 (Fla. 5th DCA 1985). The 
practitioner should emphasize the father’s 
past and present shouldering of responsi- 
bility and the continuous maintenance of 
personal contact in determining whether 
the father has timely asserted his rights.° 


Circumstances under which Consent 
May Be Excused 

Lack of consent may be excused by the 
court upon a finding that the nonconsent- 
ing parent has “abandoned the child.” F.S. 
§63.072(1) (1983). There still remains con- 
fusion as to the legal definition of the term 
“abandonment.” It was recently noted that 
“clear neglect of parental duties and obli- 
gations owed to a child may be tanta- 
mount to an abandonment of the child . . .”6 
Webb v. Blancett, 473 So.2d at 1378 (Fla. 
5th DCA 1985). 

In Florida, a mere showing that 
adoption will promote the best interest of 
the child does not excuse parental consent. 
Solomon v. McLucas, 382 So.2d 339 (Fla. 
2d DCA 1980), cert. den. 389 So.2d 1112 
(Fla. 1980). However, the questions 
whether adoption promotes the best 


interest of the child seems distinct from 
whether the denial of adoption is detri- 
mental to the child’s welfare. Malpass v. 
Morgan, 213 Va. 393, 192 S.E.2d 794 
(1972); Note: Recent Developments, 
Adoption, 60 Va.L.Rev. 718 (1974). 
Accordingly, if the practitioner can dem- 
onstrate that “continuance of the rela- 
tionship between the natural parent and 
the child would be detrimental to the 
child’s welfare,” the court might be auth- 
orized to excuse the requirement of con- 
sent. 


Written Requirement of Consent 
Obviated by Estoppel 

Written consent executed after birth of 
the minor child is necessary under Florida 
law. In the absence of fraud or duress, a 
consent freely and voluntarily given, meet- 
ing statutory requirements is irrevocable. 
See F.S. 63.082(5), (1983); In re the Adop- 
tion of C.L.W., 467 So.2d 1106 (Fla. 2d 
DCA, 1985). Consent cannot be withdrawn 
“on a mere whim or a change of heart.” Jn 
re Adoption of McD., 440 So.2d 57 (Fla. 
4th DCA 1983). 

The practitioner is advised that the doc- 
trine of equitable estoppel, which pre- 
cludes a person from maintaining incon- 
sistent positions to the detriment of 
another,’ has been used to prevent a parent 
from vetoing an adoption, even in the 
absence of written consent. 

Recently, in Wylie v. Botos, a putative 
father was estopped from requiring written 
consent where he had acquiesced in the 
adoption of his infant child. In applying 
the doctrine of estoppel the court focused 
on the following factors: 


(a) the agreement of the father to adop- 
tion; 

(b) the conduct occurring prior to the 
filing of the petition for adoption, (i.e., the 
father took “no interest in the child” until 
after the petition for adoption was filed); 

(c) the reasons for withholding consent; 

(d) the vested rights of third parties, (i.e., 
the adoptive parents had taken the child 
into their home and the child had lived 
there since a few days after birth). 


In at least two cases, the Florida 
Supreme Court has held that a mother who 
informally agrees to adoption and actually 
delivers custody of her child to the pros- 
pective adoptive parents, may later be 
precluded from asserting the lack of formal 
statutory consent. Jn re Adoption of Long, 
56 So.2d 450 (Fla. 1952); Pugh v. Barwick, 
56 So.2d 124 (Fla. 1952). However, it has 
more recently been suggested that merely 
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leaving a child temporarily in the care of 
others or giving up custody of the child 
pursuant to an agreement does not, stand- 
ing alone, relinquish parental rights. 
Solomon v. McLucas, 382 So.2d 339 (Fla. 
2d DCA 1980), cert. den. 389 So.2d 1112 
(Fla. 1980). The practitioner should there- 
fore be mindful of the purposes and cir- 
cumstances underlying a parent’s surren- 
der of custody so as to determine whether 
the arrangement is “stamped with perma- 
nency.” The relationship between the 
parent and the persons in whose custody 
the child is placed is extremely important. 
Courts are more likely to find an intent of 
permanency where the child is placed with 
strangers rather than with close relatives. 
See In re Adoption of Arnold, 184 So.2d 
192 (Fla. 4th DCA 1966). 

In determining whether a parent by 
his/her conduct has intended to relinquish 
parental rights and is thereby estopped to 
veto an adoption, the practitioner should 
consider the following factors:® 

(a) whether the parties by words or 
conduct have agreed to an adoption and 
the circumstances under which the agree- 
ment was made; 

(b) the length of time elapsing between 
the agreement and the attempted with- 
drawal of consent; 

(c) whether withdrawal was made before 
or after instituting adoption proceedings; 

(d) the natural parent’s conduct with 
respect to the child both before and after 
agreeing to the adoption; 

(e) the vested rights with respect to the 
proposed adoptive parents both before 
and after agreeing to the adoption; 

(f) the rights of the child to prompt and 
final adoption proceedings. 


Conclusion 


In order to balance more fairly the 
competing interests involved, a court 
should assess the timeliness of parental 
efforts to exercise those rights and respon- 
sibilities sought to be preserved in con- 
tested adoption proceedings. Where a 
parent’s conduct prior to adoption pro- 
ceedings indicates a lack of concern and a 
shirking of obligations in regard to the 
child, that parent may well have forfeited 
the right to veto an adoption. It seems fair 
to view such parent as an “intermeddler” in 
the adoption process who should not be 
allowed to divert the court from a single- 
minded focus on the best interests of the 
child. 


' Stanley involved a compelling situation 
where a putative father had lived with his 
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children and supported them for many years. 
The court noted that preserving a subsisting 
relationship may better serve the child’s interest 
than uprooting him from the family he knew 
since birth. 

2 It is the intent of the legislature “to protect 
and promote the well-being of persons being 
adopted and their natural and adoptive parents 
and to provide to all children who can benefit by 
it a permanent family life.” FLA. STAT. §63.022. 

3 The court held that since it was established 
that the father was “fully aware of the adoption 
and agreed thereto, he . . . [was] estopped to now 
claim that his written consent was necessary.” 
416 So.2d at 1257. 

4 The cause was remanded for a hearing on the 
issue of the natural father’s consent. The deci- 
sion is unclear, however, as to whether the father 
should be afforded merely the procedural right 
to be heard on the question of the child’s best 
interest or the more substantive right to veto the 
adoption by withholding consent. See Jorgen- 
son concurring, n.1. 

5 Even if a parent’s consent is not a prerequi- 
site to adoption, that parent could still be 
afforded notice and an opportunity to be heard 
on the child’s best interests. In re Adoption of 
Mullenix, 359 So.2d 65 (Fla. Ist D.C.A. 1978). 

6 Section 7(b) of the draft ABA Model State 
Adoption Act provides that “a parent’s consent 
may be implied where the parent does not 
maintain a significant parental relationship with 
the adoptee” for a specified period of time. 
Arguably, consent may be implied on this basis 
even without a finding of legal abandonment. 

7 Marshall v. Marshall, 386 So.2d 11 (Fla. Sth 
D.C.A. 1980), cert. den. 392 So.2d 1377 (Fla. 
1980). 

8 See Matter of Anderson, 99 Idaho 805, 589 
P.2d 957, 963 (1978). 
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Admiralty Law 


The New Admiralty Rules of the Middle District: 


An Overview 


by Gary A. Bubb 


On February 4, 1986, new Local Admi- 
ralty and Maritime Rules of the U. S. 
District Court, Middle District of Florida, 
became effective. These rules are the work 
product of a special subcommittee of the 
Admiralty Law Committee of The Florida 
Bar, who after soliciting comments from 
admiralty practitioners, compiled the rules 
over an approximate three-year period. 

This article presents an attempt to de- 
scribe and analyze the significant additions 
and changes to the former admiralty rules. 
Because of space limitations, all of the new 
rules cannot be dealt with in significant 
depth and therefore those rules which, in 
the author’s opinion, most directly affect 
the daily practice have been selected. It is 
highly recommended that, when reading 
this article, the reader have the text of the 
new local rules at hand for reference 
purposes. 


Local Admiralty Rule 7.01 


The general provisions of the Local 
Admiralty and Maritime Rules are found 
in Rule 7.01. Of particular significance is 
the fact that the designation “in admiralty” 
is required to be posted on all complaints 
covered by Rule 9(h) of the Federal Rules 
of Civil Procedure, even though jurisdic- 
tion would exist on another basis such as 
diversity. 

Former Local Admiralty Rule 7.03(a) 
addressed only notice by publication in 
cases filed pursuant to Supplemental Rule 
C(4). The revised rule extends the local 
publication provisions to all Federal Rules 
of Civil Procedure 9(h) actions, for which 
notice by publication is required. Further- 
more, in order to alleviate problems expe- 
rienced in the past, publication must be 
made both in the county where the vessel 
(or other property) was located at the time 
of the seizure and, if different, in the 
county within the Middle District in which 
the suit is pending. 


Of particular help to the practitioner is 
Local Rule 7.01(j), which provides for an 
Appendix of Forms to the Local Admi- 
ralty and Maritime Rules. The Appendix 
of Forms covers suggested wording for 
required documents from a warrant for 
arrest in rem through seizure and con- 
firmation of sale of formerly arrested or 
attached property. An attempt has been 
made to incorporate other commonly used 
admiralty forms for the use and general 
convenience of counsel. However, the 
Appendix of Forms has not been adopted 
by the court as an official segment of the 
local rules. The Appendix of Forms merely 
suggests the format of certain documents 
required under the new local rules. 

Many local rules attempt to set the rate 
of prejudgment interest allowed in admi- 
ralty cases. However, the new local rules 
do not include such a provision. A close 
analysis of the cases allowing the award of 
prejudgment interest suggests that the 
issue is a substantive one which may re- 
quire evidentiary support. Therefore, the 
matter is more properly left to the discre- 
tion of the court.! 


Local Admiralty Rule 7.02 
In general terms, Local Rule 7.02 codi- 
fies and enumerates the local procedural 


requirements applicable under Supple- 
mental Rule (B) for maritime attachment 
and garnishment actions. Procedural 
requirements pertaining to actions in rem 
and quasi in rem are found in Local Rule 
7.05. 

Rule 7.02(c) deals with the preseizure 
procedural requirements set forth in Sup- 
plemental Rule (B)(1).2 Rule 7.02(c) con- 
templates that issuance of the process of 
attachment and garnishment is precondi- 
tioned upon the exercise of judicial review 
by a judicial officer. At this hearing, the 
plaintiff must set forth an appropriate 
maritime claim and present proof that the 
defendant cannot be found within the 
district. Upon the finding of probable 
cause, a simple order by the judicial officer 
will be entered directing the clerk to issue 
the process. 

Of particular importance to the admi- 
ralty practitioner is that the rule restates 
the “exigent circumstances” provision of 
Supplemental Rule (B)(1). Read in con- 
junction with Rule 7.02(e)(2), this requires 
that the plaintiff carry the burden of proof 
at any post-attachment proceedings to 
establish not only the prima facie condi- 
tions of a maritime attachment and gar- 
nishment action under Supplemental Rule 
(B), but also that sufficient “exigent cir- 
cumstances” actually precluded judicial 
review prior to attachment under 
7.02(c)(1). It is recommended that in cer- 
tifying the existence of “exigent circum- 
stances,” which precludes the court from 
exercising pre-attachment or garnishment 
review, the admiralty practitioner should 
exercise considerable caution. This is so 
because of Rule 7.02(e)(2), providing for a 
hearing on the answer and claim. A claim- 
ant in any attachment or garnishment 
action may be heard before a judicial 
officer not less than three days after the 
answer and claim has been filed in order to 
attack the propriety of the attachment or 
garnishment. If the seizure is vacated, the 
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rule provides that the judicial officer shall 
award attorneys’ fees, costs and other 
expenses incidental to the wrongful sei- 
zure. This provision is also applicable to 
counsel who certifies to the existence of 
“exigent circumstances” when such cir- 
cumstances are.determined not to have 
been present. It is therefore strongly rec- 
ommended that wherever possible, the 
pre-attachment and garnishment judicial 
review set forth in Rule 7.02(c) be strictly 
followed. 


Local Admiralty Rule 7.03 

Rule 7.03 deals generally with actions in 
rem. As in actions under Supplemental 
Rule (B), this rule restates the requirement 
for judicial review prior to issuance of 
process of arrest in rem found in Supple- 
mental Rule C and requires scrutiny by a 
judicial officer to determine that probable 
cause exists for an action in rem. Plaintiff 
is given the responsibility of preparing an 
order for the court’s signature directing the 
clerk to issue the summons and warrant of 
arrest. Plaintiff’s attorneys are directed to 
the forms in the appendix for appropriate 
language. As in Rule 7.02, a post-arrest 


proceeding is provided upon motion by 
claimant pursuant to Rule 7.03(g), and 
again, if exigent circumstances did not 
exist prior to the seizure or if the arrest is 
vacated, an award of attorneys’ fees, costs 
and other expenses shall be made. It 
should be noted that the rule allowing a 
post-arrest scrutiny of probable cause and 
circumstances surrounding the arrest is not 
intended to provide a method for contest- 
ing the amount of security to be posted for 
release of the vessel. This is specifically left 
to the provisions of Rule 7.05. 

Rule 7.03(e) provides for certain under- 
takings in lieu of arrest. The rule merely 
codifies current local practice with respect 
to undertakings and stipulations in lieu of 
arrest. If such undertakings are given, the 
court still exercises its in rem admiralty 
jurisdiction, providing, however, that at 
the time the undertaking was given or any 
subsequent time prior to the filing of the 
action, the vessel or other property was or 
would be present within the district. It is 
important to recognize that the undertak- 
ing contemplated in Rule 7.03(e) only 
responds to orders or judgments in favor of 
the party accepting the undertaking or 
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other parties expressly named in the 
undertaking. Therefore, intervenors or 
other parties extraneous to the party speci- 
fically named in the undertaking cannot 
rely upon or look to the undertaking itself. 

Rule 7.03(h) and (i) provide for proce- 
dural requirements both prior to the entry 
of default and for the entry of a default 
judgment in in rem proceedings. Prior to 
entry of a default, a party must first file a 
motion and supporting legal memoran- 
dum pursuant to Local Rule 3.01. Therein, 
the party must demonstrate proof of suffi- 
cient due notice by: (1) service upon the 
master or other person having custody of 
the property; (2) delivery by certified mail 
to every other person who has not appear- 
ed or intervened in the action and is known 
to have or claims to have a possessory 
interest in the property (this requirement 
may be excused by showing a diligent 
effort to give notice without success); and 
publication as required by Supplemental 
Rule (C)(4) and Rule 7.03(d). When this 
has been done, the clerk may then enter 
default in accordance with Fed.R.Civ.P. 
55(a). 

It is important to note that this rule with 
regard to the entry of default and default 
judgments recognizes two distinct groups 
of in rem claimants. The first category 
includes those who by ownership or oth- 
erwise would but for the arrest of the 
property be entitled to its possession. The 
second category of claimants are those 
whose claims do not give rise to a right of 
possession of the property, but rather 
invoke the power of the court in admiralty 
to foreclose against the property by the 
ultimate rendering of judgment in rem 
against property entitlements. These 
judgments would necessarily be predi- 
cated upon nonpossessory liens. It should 
be noted that the time in which this second 
category of claimants may intervene is 
governed by the provisions of Rule 7.05. 
By the specific language of 7.03(i), no 
default judgment will operate to adjudicate 
priorities among competing nonposses- 
sory lien claimants. Thus the efficacy of the 
default procedure is preserved without 
premature adjudication of priorities and 
distributions among competing lien 
claimants. 


Local Admiralty Rule 7.05 

This rule, perhaps, contains the most 
comprehensive revisions of the Local 
Admiralty and Maritime Rules. It en- 
compasses all general provisions relating 
to actions in rem and quasi in rem. 
Rule 7.05(b) relates to requirements and 
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procedures for effecting intervention. Of 
particular importance is that the rule does 
not require an intervening plaintiff to 
undertake the formal steps required to 
issue the original process of arrest or 
attachment set forth in Rule 7.02(c) or 
7.03(b). The rule provides that intervening 
parties need only apply for supplemental 
process issued by the clerk without further 
order of the court. The intervening party is 
required to prepare and file a supplemental 
warrant of arrest or process of attachment 
and garnishment and deliver it to the clerk 
who shall conform a copy of the interven- 
ing complaint and issue the supplemental 
process. It is then the responsibility of the 
intervening party to deliver the conformed 
copy of the complaint and supplemental 
process to the marshal for execution. The 
rule provides for the marshal to then 
re-arrest or re-attach the vessel or property 
in the name of the intervening plaintiff. Of 
course, it remains the responsibility of 
counsel for the intervening party to prop- 
erly notify other counsel of record. 

It is also contemplated that the marshal 
will normally not require the initial secur- 
ity deposit otherwise required by Rule 
7.05(e). This does not mean, however, that 
the marshal will waive any custodial costs 
assessed against the intervening plaintiff in 
accordance with Rule 7.05(f)(2). Upon 
intervention, Rule 7.05(f)(2) provides for 
proration of marshal’s fees and expenses. 
The equitable allocation between the orig- 
inal plaintiff and all intervening parties 
called for in the rule can be done by (1) 
stipulation; or (2) pursuant to terms of 
7.05(f)(2)(B). 

This second method of allocation 
requires counsel for the last intervening 
plaintiff to determine the total amounts 
claimed by each party. Thereafter counsel 
for the last intervening plaintiff must 
deliver to the marshal a list which sum- 
marizes each party’s claim and the pro- 
portion which each party’s claim bears to 
the aggregate claims asserted in the litiga- 
tion. Upon receipt, the marshal will 
determine the total expenses incurred in 
addition to estimating the expenses to be 
incurred in the next 10 days and apply the 
percentages determined in the listing and 
compute the amount of each intervening 
party’s initial deposit requirement. This 
will also be utilized to compute any addi- 
tional deposit requirements which should 
become necessary. The marshal need not 
re-arrest or re-attach the vessel or property 
until the deposit so computed is received 
from the intervening plaintiff. 

If a party feels specially prejudiced by 


the provisions of Rule 7.05(f)(2)(B), he can 
seek judicial relief from the deposit re- 
quirements under the terms of Rule 
7.05(f)(4). 

Admiralty counsel involved in salvage 
actions should specifically note the special 
requirements set forth in 7.05(c). A com- 
plaint in a salvage action must, to the 
extent known, state the value of the hull, 
cargo, freight, and other property salved, 
the amount claimed, the names of the 
principal salvors, and that the suit is insti- 
tuted in the salvor’s behalf and in behalf of 
all other persons associated with them. 
Plaintiff must also attach, as an exhibit to 
the complaint, a list of all known salvors 
and all persons believed entitled a share in 


the salvage. Plaintiff must also attach to 
the complaint any agreements concerning 
salvage or among salvors. 


Rule 7.05(h) codifies the widely utilized 
practice of holding process in abeyance. 
Under its terms, a plaintiff may ask the 
clerk not to issue process but rather hold 
it in abeyance. The clerk is required to 
docket the request but bears no responsi- 
bility whatsoever for ensuring that process 
is in fact issued at a later date. This 
responsibility continues to remain with 
plaintiff’s counsel. The provisions of 
7.05(h)(2) forecloses the possibility of a 
vessel or other property being arrested or 
attached in this district as a result of more 
than one civil action. Thus the rule pro- 
vides that when a vessel or property is 
arrested or attached in another action, the 
party who requested process be held in 
abeyance in another action must volun- 
tarily dismiss without prejudice his action 
in which process was held in abeyance and 
promptly intervene in the second action in 
which the property was actually seized or 
attached, and must follow the procedures 
set forth in Rule 7.05(b)(1) or (2). To 
effectuate the purposes of the rule, it also 


provides that motions to consolidate in 


rem actions against the same vessel or 
property will be granted only in excep- 
tional circumstances. Therefore, counsel 
requesting that process be held in abeyance 
must carefully monitor other actions 
involving the vessel or property described 
in his action. 

Provisions concerning the custody and 
safekeeping of seized vessels or property 
are set forth in Rule 7.05(k). Of particular 
note are the provisions of Rule 7.05(k)(2) 
which provide that once a vessel or prop- 
erty is arrested or seized, no person may 
handle cargo, conduct repairs, or move the 
vessel without prior order of the court. The 
provisions of this rule may work undue 
hardship upon the charterer or other party 
not directly involved in the claims upon 
which the arrest or attachment is based. 
Counsel should be prepared to apply to the 
court for special arrangement orders con- 
cerning handling of cargo, repairs, etc. It is 
suggested that the marshal’s office be con- 
sulted and notified of any motion with 
regard to handling cargo or conducting 
repairs or other special arrangements. 


Often, in order to reduce custodial costs 
and for the general convenience of the 
parties and litigants, the appointment of a 
substitute custodian is requested by the 
party attaching a vessel or other property. 
Rule 7.05(k)(3)(A) requires that the 
marshal be notified either before or after 
he takes custody of the vessel or property 
of the intent to change custody arrange- 
ments so that the marshal may review the 
indemnification and insurance arrange- 
ments of the filing party and substitute 
custodian. This application must also be 
served upon all other parties to the litiga- 
tion. 


Thereafter, the party may move for the 
appointment of a substitute custodian or 
facility and must include as an exhibit to 
the motion a consent and indemnification 
agreement signed by both the filing party, 
or his attorney, and the proposed substi- 
tute custodian. The consent and indemni- 
fication agreement must conform, in sub- 
stantial part, to Form 705 found in the 
appendix to the rules. It should be noted 
that Form 705 requires both the party and 
the substitute custodian to hold the mar- 
shal harmless from any and all liability and 
responsibility for the care and custody of 
the property while in the hands of the 
substitute custodian. Thus the party re- 
questing the change in custodial arrange- 
ment enjoys joint liability with the substi- 
tute custodian. 
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Counsel should also be aware that a 
statement that the marshal has been served 
with a notice of the application for chang- 
ing custody arrangements (7.05(k)(3)(A)) 
should be made in the motion for ap- 
pointment of substitute custodian. Coun- 
sel making arrangements for a change in 
custody arrangements should fully and 
completely discuss and disclose all the 
requirements and potential liabilities with 
the proposed substitute custodian, includ- 
ing the availability of insurance through 
the marshal’s blanket policy, before ob- 
taining his consent and indemnification 
agreement. 


New Rules 7.05(1) and (m) provide for 
procedures concerning preservation ex- 
penses for the vessel and cargo, expenses 
for care and maintenance of the crew, 
repatriation expenses, preservation, stor- 
age and separation of property in inci- 
dental custody of the marshal or substitute 
custodian and disposal of unclaimed 
property. Since these provisions are 
totally new to the local rules, they should 
be examined carefully by counsel involved 
in any vessel arrest or attachment. 


The provisions of the former local rule 
concerning sale of vessels have been re- 
stated in Rules 7.05(q) and (r). Of particu- 


lar note here is that a person who objects to 
the sale of a vessel must, at the time of his 
objection, deposit with the marshal the 
cost of keeping the property for at least 
seven days. The rule specifically provides 
that the court shall not consider the objec- 
tion without proof of this deposit. If the 
objection is sustained, the objecting party 
will be reimbursed for the expense of 
keeping the property from the proceeds of 
any subsequent sale, and if the objection is 
denied, the deposited sum will be applied 
against the fees and expenses incurred by 
the marshal in keeping the property from 
the date of the objection until the sale is 
confirmed. 


Local Admiralty Rule 7.06 

This rule generally provides for proce- 
dures to be followed in limitation of liabil- 
ity actions. Of significance is that immedi- 
ately upon the commencement of an action 
to limit liability pursuant to Supplemental 
Rule (F), plaintiff must, without further 
order of court, effect publication of the 
notice of his action in accordance with 
Supplemental Rule (F)(4) and Local Rule 
7.01(g). Thus the rule is self-executing in 
this respect and counsel does not need to 
move for or obtain an order of the court’s 
allowing publication. BJ 


! See Complaint of M/ V “VULCAN” F33 
F.2d 489 (Sth Cir. 1977); cert denied, Sabine 
Towing & Transportation Co. v. Zapatta 
Ugland Drilling, Inc., 434 U.S. 855 (1977). 

2 See also, Schiffahartsgessellschaft v. A. 
Bottacchi, 1986 A.M.C. 1; 773 F.2d 1528, (11th 
Cir. en banc 1985). 
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District of Florida. 

The Admiralty Committee grate- 
fully acknowledges the assistance of 
Robert W. Courtney, Tampa, and 
Courtney Wilder Stanton, Jackson- 
ville, for their help in composing 
the rules. 

This column is written on behalf of 
the Admiralty Law Committee, John 
McLaughlin, chairman. 
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Trial Lawyers’ Forum 


Investigating Officer’s Testimony: 
Admissible to Impeach? 


by David H. Charlip 


Red Light/Green Light 

Every year a practitioner handling auto- 
mobile negligence cases has encountered 
one. Often called “red light/green light” 
cases, liability is contingent upon whether 
the plaintiff or the defendant had the green 
light before the inevitable intersectional 
collision occurred. At trial, both parties 
claim they had the green light. Where there 
are no witnesses to the accident or other 
extrinsic evidence,! the issue becomes one 
of credibility. To avoid the proverbial “spit- 
ting match” it is incumbent upon plaintiff 
and defense attorneys to seek out and uti- 
lize whatever impeachment evidence may 
be available against the opposing party. 

As is most often the case, one of the 
parties will make statements at the scene 
of the accident either admitting negligence 
or fault or to some lesser degree implying 
same by apologetic remarks or statements. 
Such statements overheard by either a 
party or witness would be admissible as 
a declaration against interest.2, However, 
as such statements are frequently only over- 
heard by the opposing party, you are again 
forced to match your client’s credibility 
against that of the opposition. Another 
more convincing method of impeachment 
(particularly where there are no unbiased 
witnesses who overheard any statements 
against interest made by one of the par- 
ties) is to admit as impeachment, declara- 
tions against interest or admissions made 
to the investigating police officer. Of 
course, your knee-jerk response is “but 
such statements are privileged.” 

Assuming that to be black-letter law 
you probably never thought of impeaching 
the opposing party’s denial that he admit- 
ted running the red light at the scene of 
the accident by producing the police officer 
to say otherwise. If so, you will have 
ignored what appears to be an emerging 
trend toward admitting such statements 
for purposes of impeachment in recogni- 
tion of the public policy favoring the 


search for truth over the privilege extended 
to persons reporting accidents.‘ This article 
suggests that a more careful look is neces- 
sary. 


F.S. §316.066(4) 
F.S. §316.066(4), provides in relevant 
part: 


Each accident report made by a person involved 
in an accident shall be without prejudice to the 
individual so reporting and shall be for the 
confidential use of the department or other state 
agencies having use of the records for accident 
prevention purposes, .... No such report shall 
be used as evidence in any trial, civil or crimi- 
nal, arising out of an accident, except that the 
department shall furnish upon demand of any 
person who has, or claims to have, made such 
a report or upon demand of any court a certif- 
icate showing that a specified accident report 
has or has not been made to the department 
solely to prove a compliance or failure to comply 
with the requirements that such a report be 
made to the department. . . .5 [Emphasis added.] 


The purpose of the proscription against 
the use of accident reports as evidence 
at any trial is to protect the constitutional 
right against self-incrimination, while at 
the same time requiring persons involved 
in accidents to make a true report of them 
so the Department of Motor Vehicles can 
collect data on accident prevention.® 

The first such case in Florida to treat 


this issue squarely was Ippolito v. Brenner, 
89 So.2d 650 (Fla. 1956). That case 
involved a head-on collision between a 
truck and an automobile. The issue dis- 
puted in the case was on which side of 
the road was the plaintiff's automobile 
travelling immediately prior to the colli- 
sion. At the scene of the accident, the 
driver of the automobile admitted to the 
highway patrolman that he entered the 
highway from a side road.” On cross exam- 
ination at trial, the plaintiff driver of the 
automobile denied that he had stated to 
the highway patrolman that he entered 
the highway from the side road. The 
defendant’s counsel thereupon sought to 
admit deposition testimony of the patrol- 
man to impeach the statements of the plain- 
tiff. The court denied the proffer as being 
within the privilege of F.S. §317.17, the 
predecessor statute to F.S. §316.066(4).* 
The court held,” [T]he rule should be 
applied where the statements made to the 
police officer are offered for impeachment, 
as well as where offered as evidence in 
the case in chief. No logical reason exists 
to distinguish the situation.”? 

The issue was again revisited by the 
Third District Court of Appeal 10 years 
later in the case of Wiggen v. Bethel 
Apostolic Temple, 192 So.2d 796 (Fla. 
3d DCA 1966). There, the plaintiffs daugh- 
ter darted out in front of an automobile 
and was subsequently struck and run over, 
resulting in her death. The only eyewit- 
ness was the decedent’s playmate, an eight- 
year-old boy. At the scene of the accident, 
the boy told the investigating officer that 
as he chased the deceased across the street 
with a belt, he saw the car coming and 
stopped but the decedent did not. At trial, 
the boy testified that he and the decedent 
were playing with a belt, and that when 
the deceased had hit him with the belt 
he crossed the road. He said that the 
deceased was doing nothing when the auto- 
mobile hit her. The trial court permitted 
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the investigating officer to testify to what 
the boy told him at the scene of the acci- 
dent for purposes of impeachment. At the 
close of the evidence the jury returned a 
verdict for the defendant. 

Although reversed on other grounds by 
the Third District, the plaintiff also re- 
quested the court to consider the admiss- 
ibility of the investigating officer’s impeach- 
ment testimony and render a decision on 
the point to expedite the retrial of the 
case. In response, the Third District deter- 
mined that the boy was a person “involved 
in an accident” as that term was defined 
in F.S. §317.171.!° 

Accordingly, the court held that: 

[A] privilege of immunity is therefore granted 
to those who are involved in accidents so that 
any statements made to an investigative officer 
will be freely and honestly given without fear 
of self-incrimination. This privilege is applicable 
when the statements are offered for impeach- 
ment as well as when offered in the case in 
chief. And, the privilege is not for the sole 


benefit of the party making the statement but 
for the benefit of the public.!! 


A New Wrinkle 

Through 1983 the law in Florida 
appeared to be settled regarding the 
admissibility for impeachment pur- 
poses of statements made to investigating 
officers. However, the Supreme Court’s 
significant departure from prior consti- 
tutional law added a new wrinkle to this 
issue. The Supreme Court’s decision in 
Harris v. New York, 401 U.S. 222 (1971), 
opened the door to admission, for pur- 
poses of impeachment, of prior inconsis- 
tent statements otherwise constitutionally 
inadmissible because of the illegal method 
by which such statements were obtained. 
Thus, the Supreme Court created a sharp 
distinction between the affirmative use of 
evidence and the testing of the declarant’s 
credibility through impeachment by ear- 
lier conflicting statements. !2 


Hoctor 

Against this constitutional background, 
the issue next arose in the Fifth District 
case of Hoctor v. Tucker, 432 So. 2d 1352 
(Fla. 5th DCA 1983). In Hoctor the plain- 
tiff was the passenger in an automobile 
that struck another automobile parked on 
the roadway without any lights on. The 
major issue at trial was whether the 
defendant’s car had lights on while stalled 
just before the impact. At trial, defense 
counsel on cross examination asked the 
driver of the vehicle, in which the plaintiff 
was a passenger: “What did you tell the 
investigating police officer about the 
lights?” The driver answered: “I told him 
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they weren’t on and all of a sudden they 
flashed on.” Defense counsel then called 
the police officer who testified: “ The driver 
stated that he saw the lights but he saw 
them too late, that the lights in the car 
suddenly seemed to appear.”!3 After a ver- 
dict for the defendants, the plaintiff 
appealed, claiming that the above refer- 
enced statement was privileged. 

The Fifth District Court agreed. In 
making that determination, the Fifth 
District majority analyzed the purpose 
behind the questions put to the driver 
and the officer. The majority concluded 


The Supreme Court created a 
sharp distinction between the 
affirmative use of evidence and 
the testing of the declarant’s cred- 
ibility through impeachment by 
earlier conflicting statements. 


that the purpose of the questioning was 
to demonstrate substantially to the jury 
that the lights on the parked vehicle were 
on and that the driver did not see them 
until too late to avoid hitting the car. In 
so holding, the court was careful to point 
out that the testimony was important not 
to impeach the driver, but to add credence 
to the later testimony of the defendant 
that her lights were on.!4 

Significantly, the court majority specif- 
ically did not decide whether it was proper 
to introduce the testimony for purposes 
of impeaching the driver’s earlier testi- 
mony.!> The majority did not discount the 
dual purpose of the testimony, particu- 
larly its impeachment aspect. Neverthe- 
less, the majority did not reach the issue 
of whether the impeachment would be 
admissible because it found that a proper 
foundation had not been laid. Because 
the driver was not given an opportunity 
to admit or deny the statements he alleg- 
edly made to the investigating officer, the 
officer’s testimony regarding said state- 
ments was deemed inadmissible. 

Judge Cowart, dissenting, believed the 
testimony of the police officer to be incon- 
sistent with the testimony of the driver. 
Nevertheless, Judge Cowart agreed that 
to the extent the police officer’s testimony 
may have constituted contradiction and 


impeachment, he would construe the stat- 
utory exclusion from evidence, F.S. 
§316.066(4) not to apply to impeachment. 
He argued that such impeachment evi- 
dence is admissible for the same reason 
that the U.S. Supreme Court in Harris 
v. New York declined to extend to impeach- 
ment the rule excluding unconstitutionally 
obtained self-incriminating statements of 
an accused from admissibility in the pros- 
ecutor’s case-in-chief.!7 


The Future? 

Although a cursory review of Florida 
precedent would lead the reader to believe 
the surface of Florida law is placid, the 
Hocker case is representative of the grow- 
ing undercurrent and flux created by 
Harris v. New York. The vigorous efforts 
of both the plaintiff and defense bars are 
necessary in order to clarify the appellate 
courts’ position on this issue. The consci- 
entious litigator will try to obtain a state- 
ment from the investigating officer as soon 
as is possible after the accident, focusing 
particularly on any admissions made by 
the opposing party. Likewise, he will not 
fear to tread, either in deposition or at 
trial, into those question areas previously 
held sacrosanct with respect to the investi- 
gating officer, particularly: “What did the 
plaintiff/defendant say to you after the 
accident?”!8 Finally, the careful practitioner 
will think twice before risking the jury’s 
ire by contesting liability based on his 
belief that his client’s admission of negli- 
gence will be inadmissible. BJ 


! The accident may also be reconstructed 
by an accident reconstruction expert after a 
review of the extrinsic evidence and the parties’ 
own testimony. In that regard, the following 
texts would provide a good reference for motor 
vehicle accident reconstruction: STANNARD J. 
BAKER, TRAFFIC ACCIDENT INVESTIGATION 
MANUAL (The Traffic Institute, Northwestern 
University, 1975); ROBERT F. BAKER, THE 
HIGHWAY RISK PROBLEM: POLicy IssuEs IN 
HiGHway SAFETY (Wiley-Interscience, New 
York, 1971); WM. J. HADDON, JR., E.A. SuCH- 
MAN, and DAVID KLEIN, ACCIDENT RESEARCH 
(Harper & Row, New York, 1964); RUDOLPH 
LIMPERT, MOTOR VEHICLE ACCIDENT RECON- 
STRUCTION AND CAUSE ANALYSIS (The Mitchie 
Company, Charlottesville, Virginia, 1978); F.S. 
McGLAD, ADJUSTIVE BEHAVIOR AND SAFE PER- 
FORMANCE. (Charles C. Thomas, Inc., Spring- 
field, Illinois, 1970); DAN PETERSON, SAFETY 
MANAGEMENT, A HUMAN APPROACH (Aloray 
Publishers, Englewood, N.J. 07631); DAN PET- 
ERSON, TECHNIQUES OF SAFETY MANAGEMENT. 


’ (McGraw-Hill, New York 1971). 


2 See FLA. STAT. §90.804(2)(c) (1985). 

3 FLA. STAT. §316.066(4), (1985). 

4 See also, Sherrell v. Kelso, 116 Cal. App.3d 
Supp. 22, 172 Cal.Rptr. 667(1981); Amaral v. 
Turner, __R.I. ___, 284 A.2d 883; Switzer 


v. Johnson, 432 S.W.2d 164 (Tex. Civ. App.) 

5 Amended by Laws 1982, c. 82-155, §6, eff. 
July 1, 1982 [added the third sentence in subsec. 
(4)]. 

6 State v. Coffey, 212 So.2d 632 (Fla. 1968); 
Hoctor v. Tucker, 432 So.2d 1352 (Fla. Sth 
D.C.A. 1983). 

7 Apparently, the driver was making a left 
against traffic and never made it to his proper 
lane. Thus, he was driving the wrong way 
against traffic. 

8 FLA. STAT. §317.17 (1952 Supp.) provided: 

“Accident reports confidential. All accident 
reports made by persons involved in accidents 
shall be without prejudice to the individual so 
reporting and shall be for the confidential use 
of the department or other state agencies having 
use of the records for accident prevention pur- 
poses, except that the department may disclose 
the identity of a person involved in an accident 
when such identity is not otherwise known or 
when such person denies his presence at such 
accident. No such report shall be used as 
evidence in any trial, civil or criminal, arising 
out of an accident, except that the department 
shall furnish upon demand of any person who 
has, or claims to have, made such a report or, 
upon demand of any court, a certificate show- 
ing that a specified accident report has or has 
not been made to the department solely to prove 
a compliance or a failure to comply with the 
requirements that such a report be made to the 
department.” 

9 89 So.2d at 652. 

10 Predecessor to FLA. STAT. §316.066(4). 

1! 192 So.2d at 799. 

12 By so holding, the Supreme Court forced 
the defendant electing to take the stand to be 
truthful, removing the fourth amendment shield 
which had previously allowed him to contra- 
dict his prior statements free from impeach- 
ment. The Court stated: 

“Having voluntarily taken the stand, peti- 
tioner was under an obligation to speak truth- 
fully and accurately, and the prosecution here 
did no more than utilize the traditional truth- 
testing devices of the adversary process. Had 


inconsistent statements been made by the 
accused to some third person, it could hardly 
be contended that the conflict could not laid 
before the jury by way of cross-examination 
and impeachment. 

“The shield provided by Miranda cannot 
be perverted into a license to use perjury by 
way of a defense, free from the risk of con- 
frontation with prior inconsistent utterances.” 

401 U.S. at 225-26. 

'3 The implication of the police officer’s testi- 
mony was that the defendant’s lights were on, 
the driver just didn’t see them until the last 
minute. 

14 432 So.2d at 1354. 

'S The dissent and majority disagree as to 
whether the testimony of the investigating officer 
indeed constituted proper impeachment. The 
dissent believed the statements were basically 
similar and corroberative. The majority dis- 
agreed. 

16 FLA. STAT. §90.614(2) (1985) provides that: 

“Extrinsic evidence of a prior incontent state- 
ment by a witness is inadmissible unless the 
witness is first afforded an opportunity to 
explain or deny the prior statement and the 
opposing party is afforded an opportunity to 
interrogate him on it, or the interests of justice 
otherwise require. If a witness denies making 
or does not distinctly admit that he has made 
the prior inconsistent statement, extrinsic 
evidence of such statement is admissible. This 
subsection is not applicable to admissions of 
a party-opponent as defined in §90.803(18).” 

The last sentence of that statute allows 
“admissions” of a party to be proven by extrinsic 
evidence (i.e., other testimony) without first con- 
fronting the party on cross-examination and 
giving him an opportunity to admit or deny 
the prior admission. Because the driver in 
Hoctor was not a party this statutory language 
was unavailable to “save” the officer’s testi- 
mony. 

Assuming, however, the driver was the plain- 
tiff, the officer’s testimony would have been 
admissible during defendant’s case under FLA. 
STAT. §90.803(18), the admissions exception to 
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the hearsay rule. However, as direct evidence 
and not impeachment, the officer’s testimony 
would be barred by FLA. STAT. §316.66(4). 

'7 432 So.2d at 1356. Judge Cowart’s dissent 
eloquently argues the issue left unanswered by 
the majority regarding the admissibility of 
evidence for impeachment purposes of state- 
ments otherwise barred by FLA. STAT. §316.66 
(4), Judge Cowart stated: 

“[T]he beneficial purpose of this statute can 
be achieved, just as the constitutionally man- 
dated requirements of the Miranda warnings 
are achieved, without permitting an exclusion 
to thwart truth-seeking at trials by preventing 
cross-examinations as to, and admissibility of, 
prior inconsistent statements offered to impeach 
false testimony. 

“... Justice is served by ascertaining the truth. 
Truth is ascertained from evidence. Cross-exam- 
ination is the greatest invention the judicial 
process has ever devised for the ascertainment 
of truth. All probative evidence should be admit- 
ted, and exclusions from evidence and limita- 
tions on the proper use of cross-examination 
should be few and narrowly construed.” 

432 So.2d at 1356. 

'8 The plaintiff’s method of proffering the tes- 
timony may vary, but would probably best be 
offered on rebuttal so that there was no question 
that the testimony was intended for purposes 
of impeachment. As an alternative, the plaintiff 
looking to influence the jury at the outset could 
call the defendant as an adverse witness first, 
ask if he made this statement and then impeach 
his denial by calling the police officer immedi- 
ately thereafter. The defendant of course, is 
limited to his case and if on cross-examination 
the plaintiff denies making the statement, he 
should probably call the officer as his first wit- 
ness. 
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versity of Florida College of Law in 
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ical science from that same university. 
He is presently on the Board of 
Directors, Young Lawyers Section, 
Dade County Bar Association. He 
is also a member of the Academy of 
Florida Trial Lawyers and the Dade 
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fective January 1, 1986 


This Suits 
Florida Liability 


Protection 


Malpractice Insurance Crisis 


Faced with severe restrictions upon writing or renewing professional liability insurance, 
Jordan, Roberts & Company took action on behalf of Florida attorneys to again fulfill its 
long-standing commitment to the legal community. 


“Class” Action Taken 


This action took the form of associating with an insurance carrier which has satisfied this 
identical commitment for over 25 years in other states and has pledged to continue needed 
coverage for all eligible attorneys—including, for the first time, those in Florida. 


Effective January 1, 1986, Jordan, Roberts and its state-wide network of insurance agents 
are offering attorneys professional liability insurance underwritten by Continental Casualty 
Company, one of the CNA Insurance Companies. CNA is one of the largest insurance 
organizations in America with over 25 years of professional liability experience, assets in 
excess of $11 billion, and a proven record of commitment and stability in satisfying profes- 
sional liability needs—despite the malpractice insurance crisis. 


Join The “Class” Action 


Contact your local insurance agent or Jordan, Roberts to learn all the facts about this new 
professional liability program, and to determine if you are eligible. It could be one of the 
most important investments of your professional life. 


Jordan, Roberts & Company 
702 North Franklin Street 
P.O. Box 1309, Tampa, Florida 33601 

Phone (813) 221-0555 TPA 
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Computer Law 


Computer Law—A Primer on the Law 
of Software Protection 


by David R. Ellis 


In recent years computer law has 
gained increasing acceptance as a recog- 
nized area of the law. The Florida Bar, 
for example, now has a separate com- 
puter Law Committee with more than 100 
members who have conducted seminars, 
published articles and engaged in other 
activities traditionally carried on in estab- 
lished areas of the law. 

Computer law incorporates and ex- 
pands upon a number of the traditional 
disciplines, including contract law, copy- 
rights, patents, trademarks and trade 
secrets, antitrust and unfair competition, 
and civil and criminal litigation. Since 
many practicing attorneys today are faced 
with advising their clients on matters relat- 
ing to computers and are themselves 
automating their offices to include com- 
puter systems, it is hoped that this article 
will be helpful in providing an introduc- 
tion to one aspect of computer law — 
the legal protection of proprietary com- 
puter software. 

There are four principal methods of 
obtaining protection of computer soft- 
ware: copyrights, trade secrets, trade- 
marks, and patents. Each of these methods 
is discussed in this article. 


Copyrights 

Perhaps the most important method of 
protecting computer software is through 
the law of copyrights, a statutory scheme 
of protection dating back almost 200 years 
in this country to the Constitution. Al- 
though Franklin, Madison and Hamilton 
did not have personal computers at their 
disposal, they established a concept of pro- 
tection for authors and inventors by 
granting them exclusive rights in their writ- 
ings and discoveries for limited periods 
of time.! When Congress applied this con- 
cept to computer programs by an amend- 
ment to the Copyright Act in 1980,? it 
provided that the author of a copyrighted 
computer program has the exclusive right 


to manufacture, copy and distribute his 
program and any derivative versions, and 
to authorize others to do so during the 
term of the copyright (lifetime plus 50 
years for individuals, 75 years for cor- 
porations).3 

The author of a copyrighted computer 
program thus has the right to restrict all 
persons from copying his program with- 
out his consent and to bring suit against 
violators who infringe on his copyright. 
There are but three exceptions, and these 
can be invoked by the user only in specified 
circumstances. 

The first exception is essentially a tech- 
nical point: it is not an infringement of 
the copyright owner’s rights if the copy 
is created as an essential step in the utiliza- 
tion of the program by the computer. 
This means that if, as the program runs, 
a duplicate is necessarily created or trans- 
formed inside the computer, there is no 
infringement of the author’s copyright. 

The second specific exception is more 
practical. A user may make a copy of his 
program for archival purposes; he must 
however, destroy that copy in the event 
he sells or otherwise ceases to have a lawful 
right to possess it.5 

The third exception is called the doc- 


trine of “fair use.” Under certain condi- 
tions, a user may have a limited right to 
duplicate all or part of a copyrighted work 
for purposes such as criticism, comment, 
news reporting, teaching, scholarship or 
research. In determining whether the use 
in a particular case is a fair use, a number 
of factors are considered, such as the pur- 
pose of the use, including whether it is 
for commercial or nonprofit educational 
purposes; the nature of the work; how 
much of the work is used and how sub- 
stantial that portion is in relation to the 
entire work; and the effect of the use upon 
the potential market or value of the work.® 

Before a copyright can be enforced in 
court, the author must properly mark and 
register his copyrighted work. Thus, the 
original and all copies of a computer pro- 
gram must be marked with a copyright 
notice — either the word “Copyright,” 
the abbreviation “Copr.,” or the symbol 
©, the date and the authors name, e.g. © 
1986 Ima Lawyer.’ The copyright notice 
should appear on all documentation, and 
at the beginning of all printouts and 
screens generated from the program. Fail- 
ure to include the notice could mean loss 
of the copyright, with the result that the 
program would be in the public domain 
and thus available to anyone to use, copy 
or sell. 

The copyright may be registered by com- 
pleting an application and depositing a 
copy of the program with the U. S. Copy- 
right Office in Washington, D.C.* Regis- 
tration perfects the rights obtained by 
affixing the notice by permitting the copy- 
right owner to sue in federal court to stop 
infringers. In a case of copyright infringe- 
ment, the court can issue an injunction 
prohibiting further infringement, and can 
award damages to the copyright owner 
based on his lost profits, the infringer’s 
ill-gotten gains, or statutory damages 
where neither of the above can be estab- 
lished.° 
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Trade Secrets 

The second method of protecting com- 
puter software is trade secrets. Trade 
secrets are a nonstatutory area of law that 
offers protection against theft of computer 
programs, and also on a broader basis, 
against misappropriation of other valu- 
able ideas and items that are useful to a 
company’s business. 

A trade secret is a formula, pattern, 
device or information which is used in 
the operation of a business and provides 
the business an advantage or an oppor- 
tunity to obtain an advantage over those 
who do not know or use it.!° A trade secret 
includes scientific, technical or commer- 
cial information such as designs, processes, 
procedures, or supplier or customer lists. 
In order to remain a trade secret, its owner 
must take measures to prevent it from 
becoming available to individuals other 
than those expressly selected by the owner 
to have access to it. Under the law, the 
trade secret owner is protected against dis- 
closure or unauthorized use of the secret 
by those to whom it has been confided 
under a restriction of nondisclosure or 
use when knowledge is gained, not through 
the intention of the owner, but through 
some improper means such as theft or 
wiretapping. 

To be a trade secret does not necessarily 
mean that only one or two people know 
it. Rather, a wide circle of individuals may 
know the secret if the owner has taken 
appropriate safeguards to restrict overall 
access. For example, a software developer 
may reveal the program code to its em- 
ployees in order for them to debug, modify 
or enhance the program, without the 
element of secrecy being lost. Similarly, 
the developer may license the use of the 
software to its customers without losing 
trade secret protection if it takes proper 
precautions. 

The steps a firm must take to safeguard 
the secrecy of its information and prevent 
it from falling into the public domain may 
vary according to the nature of the informa- 
tion and the person given access to it. 
With computer software, it is advisable 
for a company to have a written agree- 
ment with each of its employees and out- 
side contractors making it clear that the 
developer regards its programs as propri- 
etary, that it retains all ownership rights, 
and that all information, data, flow charts 
and diagrams, source and object code, and 
documentation are to be held in confi- 
dence and not be disclosed to any outside 
party without the express written consent 
of the company. 
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With regard to the software it offers 
to its customers, the developer should have 
a comprehensive software license agree- 
ment asserting trade secret protection and 
requiring the customer to acknowledge the 
software’s proprietary nature and agree 
to appropriate confidentiality and non- 
disclosure restrictions. No software should 
be released to prospective or actual cus- 
tomers without first obtaining a signed 
license agreement; to do so runs the risk 
of the program’s losing its trade secret 
protection and falling into the public 
domain. 


The typical software license agreement 
will include restrictions by which the user 
agrees that he will not copy the program 
or disclose it to third parties without the 
consent of the developer. Sometimes an 
exception is made for archival copies for 
backup purposes; in other instances, the 
user may be permitted to make a limited 
number of copies for use on multiple com- 
puters at the same site, either with or with- 
out an additional fee. 

Wrongful disclosure or use of a trade 
secret may be enforced in court against 
anyone who has a duty to maintain its 
secrecy. Therefore, a software vendor 
could sue a customer who violates a soft- 
ware license by making unauthorized 
copies or disclosures to outside parties. 
Similarly, a software developer could sue 
a former employee or contractor who has 
disclosed or marketed the same or similar 
program in violation of their confidential 
relationship or contract. In some cases, 
the developer might also have a right of 
action against a third party recipient if 
that person knew that the program was 
a secret and that its disclosure was a viola- 
tion of the disclosing party’s relationship 
or contract with the developer. 


Trademarks 


A third major area of law affecting com- 
puter software is the law of trademarks. 
A trademark protects the name of the 
product rather than its contents. Thus, a 
software developer might name his law 
office accounting program “Counselor 
Counter” to identify his particular pro- 
gram and distinguish it from competing 
software products sold by others. 

A software developer who sells his pro- 
gram only in Florida may register his trade- 
mark with the Department of State in 
Tallahassee for a period of 10 years, with 
the right to renew each 10 years thereaf- 
ter.!! By so doing, he can prevent others 
from using the same or confusingly simi- 
lar trademark for a similar product in 
Florida. 

If the program is sold in more than 
one state, the trademark may be registered 
in the U.S. Patent and Trademark Office 
in Washington.!2 A federal trademark is 
good for 20 years and may be renewed 
as long as it continues to be used.!3 A 
federal trademark gives the owner the exclu- 
sive right to use the trademark through- 
out the United States, and to prevent 
others from doing so by suing in federal 
court. Before attempting to register a trade- 
mark, it is usually advisable to search the 
records of the PTO to determine whether 
there have been any previous filings or 
registrations of this or any similar name. 
Often such a search is extended to include 
all of the state trademark offices, and 
various publications such as trade direc- 
tories, in order to reduce the likelihood 
that the trademark has been previously 
used or registered by another party. This 
kind of search can be done relatively 
inexpensively through services that use com- 
puters to search the records efficiently. 

Once the trademark is registered, either 
at the state or federal level, the registrant 
can bring suit against any one who has 
infringed it.'4 Infringement means the 
unauthorized use of the trademark in con- 
nection with any product, service or adver- 
tising where the use is likely to cause 
confusion or mistake or to deceive the 
user as to the true source of the product. 

In a case of infringement, the court can 
order the infringer immediately to cease 
his unauthorized use of the mark. The 
court can also order all infringing products 
destroyed and award money damages to 
the trademark owner. In determining the 
amount of damages, the court may require 
the infringer to pay to the trademark 
owner all profits derived from the wrong- 
ful use, plus the costs of suit.!5 


Patents 

A fourth method of protecting software 
is through the law of patents. A patent 
is a grant by the federal government to 
an inventor giving him the right to exclude 
all others from making, using or selling 
his invention throughout the United 
States, its territories and possessions.!6 
Patents are granted by the government 
acting through the Patent and Trademark 
Office. 

A patent may be issued to anyone who 
invents or discovers a new and useful pro- 
cess, machine, manufacture, or composi- 
tion of matter, or any new and useful 
improvement of these items. A mere idea 
or suggestion is not eligible for a patent, 
nor are methods of doing business or 
printed matter. These items may, how- 
ever, be eligible for trade secret protection, 
which can be significant though not nec- 
essarily as valuable as patent protection. 

Discoveries of the laws of nature are 
also not patentable. Thus the mathemat- 
ical equations which describe Newton’s 
laws of motion could not be patented, 
but a motor vehicle which necessarily fol- 
lows those laws as an essential element 
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of its functioning may well be patentable. 
Similarly, mathematical algorithms used 
in computer programs are not themselves 
patentable since they are essentially laws 
of nature. However, in recent decisions, 
the U. S. Supreme Court has ruled that 
the utilization of these algorithms in an 


original and useful computer program may 
rise to the level of invention sufficient to 
support the grant of a patent to the devel- 
oper of the program.!7 

To be patentable, the invention must 
truly be novel. If the invention has been 
patented or described in a printed pub- 


lication anywhere in the world, or has 
been in public use or on sale in this coun- 
try before the applicant made his inven- 
tion, he may not obtain a patent. Also, 
if the invention has been patented or de- 
scribed in a printed publication anywhere, 
or has been in use or on sale in this coun- 
try more than one year before the date 
of filing of the application, a patent cannot 
be granted. This is true whether the pub- 
lication, use or sale was by the inventor 
himself or another person. 

In addition, even if the exact invention 
has not previously been patented or 
described, it may not be patented if it is 
essentially an improvement of an existing 
invention that would be obvious to a 
person having “ordinary skill in the art.”!9 
Thus an updated or enhanced computer 
program that can simply manipulate more 
calculations, handle more accounts or 
carry more items of inventory than its 
predecessor would probably be considered 
“obvious” to a competent computer pro- 
grammer ordinarily skilled in the art of 
writing computer software and thus would 
not be patentable. 

The term of a patent runs for 17 years 
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from its date of issuance by the Patent 
and Trademark Office.2° As noted above, 
a patent grants the inventor the right to 
exclude others from making, using or sell- 
ing the patented invention during its term. 
The patent does not, however, by itself 
grant the inventor the right to make, use 
or sell the invention. Thus, a software 
developer with a valid patent is not auto- 
matically free to practice his invention — 
for example, if his program necessarily 
incorporates the patent of an earlier devel- 
oper, he would not be able to make, use 
or sell his program unless he first obtained 
a license from that patent owner. If he 
did not obtain such a license, he would 
be deemed to be infringing on the rights 
of the prior patentee. 

Anyone who makes, uses or sells a 
patented invention without the authority 
of the patent owner is an infringer.2! One 
area where patents differ from trade secrets 
is that a patent can be enforced against 
an independent developer of the same 
invention while a trade secret cannot. 
Thus, a person who develops an invention 
without knowing that it has been previ- 
ously patented still infringes on the patent 
and can be sued by the patent owner. 

In trade secret law, by contrast, it must 
be shown that the invention was actually 
obtained through wrongful disclosure of 
the trade secret. Thus if an individual inde- 
pendently develops a software system func- 


tionally equivalent to another’s unpatented 
system, he will not be liable for infringe- 
ment or trade secret misappropriation if 
he had no access to the original program. 
Patents may be enforced in federal court 
through injunctions and awards of money 
damages.?? The patented articles must be 
marked with the word “patent” and the 
number of the patent in order to give 
notice to would-be infringers.23 If the 
patentee fails to mark his product prop- 
erly, he may not recover damages from 
the infringer unless the infringer was duly 
notified of the infringement and continued 
to infringe after receiving the notice. The 
marking of an item as patented when it 
is not in fact patented is against the law 
and subjects the violator to a penalty.24 


Summary 

Taken together, the methods discussed 
above offer a fair degree of legal pro- 
tection for proprietary computer software. 
The law in this area is continually evolv- 
ing as lawyers, judges and legislators seek 
to keep up with rapid developments in 
technology. Thus, it is important for legal 
practitioners to understand the law of soft- 
ware protection so they can advise soft- 
ware developers and users on how to 
safeguard their rights when they create, 
develop and use this increasingly valuable 
and seemingly omnipresent resource in 
today’s society. BJ 
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Tax Law Notes 


Mechanics for Securing Repayment of 
‘Early Termination’ Distributions 


This column is part of a series of articles prepared by past chairmen of the Tax Section. These articles began in 
the October 1985 issue and will continue through the July/ August 1986 issue. 


by Sherwin P. Simmons 


No doubt spurred by the pension pro- 
visions proposed in H.R. 3838, the “Tax 
Reform Act of 1985,” as well as tradi- 
tional year-end planning, a great many 
lump sum distributions were made in 
the closing days of 1985 and continue 
today by qualified pension and profit 
sharing plans to fully vested employees. 

Where the distribution is from a defined 
benefit pension plan to one of the 25 
highest paid employees (the “high 25”) 
of the employer at the time the plan 
was established or at the time of an amend- 
ment increasing benefits, special rules apply 
to the distribution which require a reduc- 
tion in benefits if the plan is terminated 
within 10 years after its establishment 
or amendment as to benefits or if a default 
occurs in the payment of the full current 
costs of the plan for any year ending 
within the first 10 years after establish- 
ment or amendment. The reduction is 
a formula diminution provided in Trea- 
sury Regulation §1.401-4(c)(iii). The 
amount of the reduction decreases as the 
years pass with no reduction required 
after the end of the 10th year. 

However, Reg. §1.401-4(c) permits the 
payment of the amount which would 
otherwise have been withheld from the 
distribution (called the ‘restricted 
amount”) if adequate precautions are taken 
by the recipient to secure repayment to 
the plan of all or a portion of the 
“restricted amount” should termination 
or default in payment of the full current 
costs of the plan occur during the 
applicable 10-year period. The amount 
to be repaid will be a sum equal to the 
actuarial value of the amounts by which 
the distributee’s monthly retirement income 
benefit under the plan would have been 
decreased during the distributee’s then 
remaining lifetime pursuant to the require- 
ments of Reg. §1.401-4(c)(2). The purpose 
of these rules, called the “early termina- 
tion” rules, is to prevent discrimination 


in favor of ithe “high 25” in the event 
of any early termination of the plan. 

Inasmuch as most members of the “high 
25” group would like to avoid the loss 
of the restricted amount, “adequate pro- 
vision” for its repayment is a sine qua 
non of a great many distributions. 

The mechanics for making “adequate 
provision” for the repayment deserve con- 
sideration. Any defect in these arrange- 
ments will result in an immediate loss 
of benefits to the recipient. 


Mechanics for Establishing 
“Adequate Provisions” 

The pattern for acceptable “adequate 
provisions” was fixed by Revenue Ruling 
61-10! and Revenue Ruling 81-135? and 
has been followed faithfully by almost 
all of the private rulings. 


Escrow Accounts 

Revenue Ruling 61-10, as restated by 
Revenue Ruling 81-135, laid the founda- 
tion for all subsequent rulings concerning 
the adequacy of repayment arrangements. 
In both revenue rulings, a lump sum 
distribution was made from a qualified 
plan to an employee who was 100 percent 
vested and who, but for the high 25 
restrictions, would have been able to enjoy 


all of the distribution. Prior to separation 
from service, the participant entered into 
an agreement with the plan administrator 
to the effect that in the event the plan 
terminated within the applicable 10-year 
period, the distributee (or in the case 
of the distributee’s death, the distributee’s 
estate) would repay to the plan a sum 
equal to the actuarial value of the amounts 
by which the distributee’s monthly retire- 
ment income benefit under the plan would 
have been decreased during the distribu- 
tee’s then remaining lifetime pursuant to 
the provisions of the plan which gave 
effect to the principles of Reg. 
§1.401-4(c)(2). 

In order to guarantee the repayment 
of any amount required to be repaid 
under the agreement, the distributee also 
agreed that, promptly after the distribu- 
tion, he would deposit with an acceptable 
depository property having a fair market 
value equal to 125 percent of the amount 
which would be repayable if the plan 
had terminated on the date of distribution. 
The distributee further agreed that, if 
the market value of the property held 
by the depository fell below 110 percent 
of the amount which would be repayable 
if the plan were then to terminate, addi- 
tional property necessary to bring the 
value of the property held by the de- 
pository up to 125 percent of such amount 
would be deposited. 

The distributee had the right to receive 
any income from the property placed 
on deposit subject to the obligation to 
maintain the value of the property as 
described. However, the depository could 
not redeliver any property held under 
the agreement to the distributee (or his 
estate) except upon receipt of a certifica- 
tion by the plan administrator that the 
distributee (or his estate) was no longer 
obligated to repay any amount under 
the agreement. Both revenue rulings con- 
cluded that the arrangements met the 
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repayment requirements of Reg. 
§1.401-4(c). 

The pattern thus fixed by the revenue 
rulings was followed in LTR 8525104 and 
LTR 8531052 which approved an escrow 
account with a depository acceptable to 
the plan’s retirement committee or a bond 
furnished to the plan and trustee by an 
insurance or bonding company also accept- 
able to the retirement committee. In both 
private rulings, the 125 percent/110 per- 
cent security arrangements of the revenue 
rulings were followed. 


Trustee/Custodial Arrangement 

A comparable pattern was blessed by 
LTR 8511078 except that a sum equal 
to 125 percent of the restricted amount 
was left with the custodian under an 
agreement to hold the same until such 
time as the participant no longer had 
an obligation to repay any amount. The 
qualified plan was given a security interest 
in the assets on deposit with the custo- 
dian. 

In LTR 8438113, the arrangement 
approved involved establishment of two 
accounts or “subtrusts” by the trustee 
of the transferee plan, an H.R.10 plan. 
One account contained the restricted 
amount (called the “restricted subtrust”) 
and the other account (the “unrestricted 
subtrust”) contained the balance of the 
transferred funds. 

A similar arrangement was approved 
by the Tax Court in Francis Jungers 
Sole Proprietorship, 78 T.C. 326 (1982), 
acq. 1983-1 C.B.1. 


Individual Retirement Accounts 
Arrangements involving amounts 
rolled from qualified plans to individ- 
ual retirement accounts, generally in- 
volve two agreements. The first agreement 


is between the participant and the custo- 
dian of the IRA and provides that, in 
order to secure the participant’s obliga- 
tions to repay the restricted amount, the 
custodian or trustee of the IRA will rein- 
vest the rolled over funds in two sub- 
accounts or in two classes of assets. One 
subaccount or one class of assets is equal 
to 125 percent of the restricted amount 
and the second subaccount contains the 
balance of the funds rolled over. The 
second agreement is between the partici- 
pant, the qualified plan trustee and the 
employer and provides for the repayment 
of the restricted amount under the condi- 
tions required by Reg. §1.401-4(c). 

The distribution to a participant of 
amounts no longer needed to fund the 
repayment obligation as well as amounts 
in excess of restricted amount do not, 
according to the private rulings, affect 
either the qualified status of the IRA 
or the qualified status of the corporate 
plan. See LTR 8408063. 

It does not appear necessary that 
amounts released from the repayment obliga- 
tion through the passage of time be con- 
tinued to be held subject to the interest 
of the qualified plan. Some private rulings 
have so provided while others have 
required the permission of the plan 
administrator of the qualified plan before 
any assets could be released for rein- 
vestment in the unrestricted account or 
to the participant.3 Certainly, as a mini- 
mum, the agreement of the plan admin- 
istrator to whom the repayment obligation 
is owed should be secured before any 
amounts are released to the participant 
or for other investment in the IRA. 


Prohibited Alienation? 
Notwithstanding the favorable attitude 
of the Service as expressed in its public 


and particularly in its private rulings, 
some revenue agents have not always been 
as understanding as their national office 
colleagues. For example, in the case of 
Francis Jungers Sole Proprietorship, 
the taxpayer brought a declaratory judg- 
ment action to overcome a field deter- 
mination that the provisions made for 
repayment of the restricted amount con- 
stituted an impermissible assignment or 
alienation of benefits within the meaning 
of §401(a)(13), so as to disqualify the 
H.R.10 plan into which a lump sum 
distribution from a corporate plan was 
rolled over. 


The Service did not contest the adequacy 
of the provisions for repayment. The tax- 
payer argued that he had only a restricted 
right to the distribution and that, when 
he rolled it over to the H.R.10 plan, it 
was already subject to the restriction. 
Therefore, he claimed he never assigned 
any interest in the H.R.10 plan to the 
corporate plan and that the latter never 
acquired any interest in the H.R.10 plan. 
The taxpayer also argued that the arrange- 
ment for repaying the restricted portion 
came within the exceptions to the anti- 
alienation rules of §401(a)(13) described 
in Reg. §1.401(a)-13(c)(2)(iii) and (iv). 
Subsection (iii) provides an exception 
for “[a]ny arrangement for the recovery 
by the plan [in this case the corporate 
plan] of overpayments of benefits previ- 
ously paid” to the participant; and, 
subsection (iv) excepts “[a]ny arrange- 
ment for the transfer of benefit rights 
from the plan [in this case the H.R.10 
plan] to another plan [the corporate plan].” 


The Tax Court agreed with the tax- 
payer and concluded that the funds 
received from the corporate plan were 
subject to a restriction and the provisions 
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of the H.R.10 plan relating to repayment 
merely gave effect to that restriction. In 
short, the Tax Court concluded there was 
no assignment or alienation of any retire- 
ment benefits—the taxpayer simply recog- 
nized the limitation which the law placed 
on the benefits that he had tentatively 
received under the corporate plan. Finally, 
the Tax Court agreed that both exceptions 
to the anti-alienation rules provided by 
subsections (iii) and (iv) of the §401(a)(13) 
regulations were applicable. 

The Service subsequently acquiesced in 


The Service through its 
published and private rulings 
has delivered a road map for 

any participant wishing to 
avoid the reductions required 
by the early termination rules. 


the decision and, for all practical pur- 
poses, laid to rest the question of whether 
a repayment arrangement constitutes an 
impermissible alienation of benefits of 
the transferee plan. 


Prohibited Pledge? 

It can also be asked whether a lump 
sum distribution which is rolled over to 
an IRA subject to an obligation to repay 
the restricted amount results in an 
impermissible pledge or use of the IRA 
as security for a loan as prohibited by 
§408(e)(4). The Service in LTR 8515111 
concluded that the primary purpose of 
§408(e)(4) is to assure that the funds in 
the IRA will be held for retirement pur- 
poses rather than used to defray living 
expenses or finance other activities of 


the participant. Therefore, according to 
the Service, an arrangement which other- 
wise satisfies the security requirements 
of Reg. §1.401-4(c) will not be deemed 
to be a loan for purposes of §408(e)(4). 
The sole purpose of the arrangement is 
to enable the participant to transfer the 
interest in a corporate plan to the IRA 
and thus does not result in a distribution 
to the participant of the restricted amount. 


Amount of Security 

Almost all of the arrangements approved 
by the published and private rulings since 
Revenue Ruling 61-10 have involved a 
pledge of 125 percent of the restricted 
amount coupled with an obligation of 
the participant to provide additional 
security in the event the fair market value 
of the property subject to the repayment 
obligation fell below 110 percent of the 
amount that would be repayable at that 
time. According to these rulings, the 
amount of the additional security which 
the participant must supply is an amount 
sufficient to bring the value of the prop- 
erty held by the depository up to 125 
percent of the amount then repayable. 

However, it seems that something less 
than the 125 percent/ 110 percent obliga- 
tion should be satisfactory so long as 
the obligation to repay is secured. Thus, 
why would not the obligation be secured 
by an investment of funds equal to the 
restricted amount in federally insured sav- 
ings accounts, federally insured time 
deposits, U.S. Treasury Bills, U.S. Trea- 
sury Notes, or U.S. Treasury Bonds, pro- 
vided that the maturity date of any 
Treasury Bills, Notes or Bonds is not 
more than one year after the date of its 
acquisition as an asset subject to the 
repayment obligation. In short, why could 
not the restricted amount be invested 
in federally provided cash equivalents? 

It would seem that such an arrange- 
ment would provide the necessary security 
for the repayment obligation and such 
an investment of the restricted amount 
in federally issued cash equivalents was 
approved in LTR 8429103. The Service 
amplified its holding in that private ruling 
by saying that Revenue Ruling 81-135 
(and its predecessor Revenue Ruling 
61-10) did not suggest that the particular 
terms of the repayment arrangement 
described therein were required in order 
for there to be “adequate provisions for 
repayment.” More particularly, the Ser- 
vice said that the percentage relationship 
between the security and the restricted 
amount may vary depending on the stabil- 
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ity of the security. This stability require- 
ment was satisfied in LTR 8429103 so 
long as the restricted amount was invested 
in federally insured savings accounts, 
federally insured time deposits, U.S. Trea- 
sury Bills or U.S. Treasury Notes or Bonds 
with the maturity of less than one year 
as of the date of their acquisition. 

As a planning matter it would seem 
that any deviation from the 125 per- 
cent/110 percent approach or the 100 
percent federally insured cash equivalents 
variation should not be concluded with- 
out the prior approval of the Service 
in a private ruling. 


Conclusion 

The Service through its published and 
private rulings has delivered a road map 
for any participant wishing to avoid the 
reductions required by the early termina- 
tion rules. The conditions opposed by 
the Service are not burdensome and the 
necessary documentation is not particu- 
larly complicated. However, mistakes can. 
be made and any participant seeking to 
comply with the repayment requirements 
should do so very carefully. Any material 
variation from the arrangements sanc- 
tioned by the rulings and by the Tax 
Court in Jurgens may not work. Cer- 
tainly, any substantial deviation should 
be preceded by written approval from 
the Service through a private ruling. BJ 
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Corporate Criminal Liability 

The federal government has begun to 
rely more heavily than before on the crim- 
inal law as a mechanism for controlling 
corporate misconduct, says Kathleen F. 
Brickey, professor of law at Washington 
University in St. Louis. “Last year, for 
example, the Pentagon announced that 
nearly half of the nation’s largest military 
contractors are under criminal investiga- 
tion, the Bank of Boston pleaded guilty to 
failing to report more than a billion dollars 
in foreign currency transactions, and E.F. 
Hutton pleaded guilty to 2,000 counts of 
mail and wire fraud.” 

Given the high level of interest in the 
subject of corporate and white collar 
crime, Professor Brickey wrote Corporate 
Criminal Liability, a recently published 
three-volume treatise on the criminal 
liability of corporations and their officers 
and agents. 

Part I of the treatise examines general 
principles of corporate criminal liability 
and answers three critical questions: When 
is a corporation liable for the crimes of its 
agents? When are corporate agents liable 
for crimes that occur during the course of 
employment? What is the relationship 
between institutional and individual liabil- 
ity? 

Part II of the book examines corporate 
criminal liability under major federal 
statutes. The areas covered in this portion 
of the work include conspiracy (under both 
the general federal conspiracy statute and 
under the Sherman Act); RICO (the Rack- 
eteer Influenced and Corrupt Organiza- 
tions Act); securities fraud; mail and wire 
fraud; the Foreign Corrupt Practices Act; 
the Federal Election Campaign Act; major 
tax crimes and the legal consequences that 
flow from the creation of corporate slush 
funds; the Currency and Foreign Trans- 
actions Reporting Act; obstruction of jus- 
tice; perjury and false statements. 

For more information write Kathleen F. 
Brickey, Professor of Law, Washington 
University, Campus Box 1120, St. Louis, 
Missouri 63130. 
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New Treatise on Constitutional Law 

The first definitive account of consti- 
tutional law in nearly 100 years has been 
published by West Publishing Company, 
St. Paul, MN. Treatise on Constitutional 
Law: Substance and Procedure, by Ronald 
D. Rotunda, John E. Nowak, and J. Nel- 
son Young, is a three-volume guide to all 
aspects of constitutional law and proce- 
dure. 

This new set puts recent court decisions 
into historical perspective through the 
examination of previous Supreme Court 
decisions and the analysis of underlying 
political science theories. In addition, the 
authors relate a thorough discussion of 
American history and economics to con- 
stitutional law. 

Judicial decisions covering almost 200 
years of constitutional law are analyzed by 
nationally recognized experts. Ronald D. 
Rotunda, professor of law at the Univer- 
sity of Illinois College of Law, has taught, 
researched, and written on constitutional 
law for over a decade. John E. Nowak, 
professor of law at the University of Illi- 
nois College of Law and member of the 
American Law Institute, has also taught, 
written, and lectured extensively on con- 
stitutional law topics. J. Nelson Young 
was a professor of law at the University of 
North Carolina at the time of his death in 


1985. He co-authored (with Rotunda and 
Nowak) Handbook on Constitutional 
Law. 

Treatise on Constitutional Law: Sub- 
stance and Procedure includes an exten- 
sive Table of Authorities and Table of 
Cases, plus parallel citations to aid in 
research. Preformulated WESTLAW™ 
queries, designed to work with West’s 
computer assisted legal research service 
WESTLAW, provide up-to-date infor- 
mation on new developments in consti- 
tutional law. 

For further information contact Ger- 
hard E. Schmidt, West Publishing Com- 
pany, 50 W. Kellogg Blvd., P.O. Box 
64526, St. Paul, MN 55164-0526. (612) 
228-2500. 


Credit Manual Published 

The Credit Manual of Commercial 
Laws, which features the most recent laws, 
regulations, rulings and amendments on 
commercial credit and collections, has 
been revised, updated and expanded. The 
1986 edition has just been published. 

The 78th edition of this reference-source 
includes new material on rejection of non- 
conforming goods, checks marked “in full 
payment” and variance of purchase order 
and sales acknowledgment terms. 

The manual contains updated material 
on terms of payment in commercial con- 
tracts, legal phases of collection, antitrust 
and trade regulation laws, mechanic’s 
liens, bond laws, fraudulent conveyances, 
sales and use taxes, and much more. Also, 
an entire chapter on the Bankruptcy Code 
has been expanded to include essential 
material on the new Bankruptcy Amend- 
ments Act. The manual includes changes 
written into law in the last 12 months. 
Much of this information is available in 
easy-to-use tables on a state-by-state basis 
for both federal and state legislation. 

The manual is available for $50 from 
National Association of Credit Manage- 
ment, Publications Division, 520 Eighth 
Ave., N.Y., N.Y. 10018. 
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CORPORATE KIT COMPANY 


TOLL FREE 


1-800-432-3028 


All Material & Services Are Same Day — No Excuses. 


PRICES ARE FOR 
COMPLETE KITS 


Corporate Kits 


Profit Non Profit 
31.00 38.00 


Corporate Seal Custom Printed Certificates 


Includes: FIRST ANNUAL SHARE HOLDER MINUTES DELUXE PADDED gold 
silk-screened three ring binder and slip box, printed minutes & bylaws with 
CHECKLIST, INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket seal fits 
in kit) 20 lithographed imprinted & numbered stock certificates on parchtext. 
Footnoted & indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- 
TION FOR SECTION 248, & INDEMNIFICATION PLAN, written statement to organ- 
ize corporation in lieu of minutes and bylaws printed typewriter print and spacing 
to match your insertions, also these extra bonus items: two memo pads with each 
kit, federal application for tax |.D., Federal Form 2553 for Plan 1244, state 
application for state tax |.D., and preaddressed, printed envelopes for these forms. 


State report to determine unemployment status authorization schedule for Elec- 
tion 248. 


That's Class. . . ‘ 
Personal Library 
Embosser 


centers are available 
a slight additional charge. 


LOVE YOUR BOOKS? Personalize them in a most distinctive 
and classic manner. Whether your library is personal or 
professional, our 15/8” diameter seal will impressively 
emboss a page with “Library of” (your name) and 3 initials. 
That's Class. Proud cooks can choose a “Bon Appetit” or 
“Kitchen Of" (Name and 3 initials) for their recipe cards, 
canning labels, or cook books. Either way, no book lover 


should be without one. That's Class!!! 


ont’$13.50 


Plus Tax & Shipping 


Stock Certificates Notary & Corporate Seals 


Rubber Stamps 


Seals Bonds 


Quick File Just call and. . . 


signed by your clients with the Secretary of State. 
You save mailing costs. 


You eliminate processing and postal delays. 


step. 


You receive your charter number the next day. 


No need for changes of registered agent or directors. 


ertificate of Good Standing 


“price includes all fees” 
orporate Name Reservation 


Good Standing or file for a Corporate Name Reservation. 


Quick Corp.™ 


We file and prepare new Articles of Incorporation. 


FILING SERVICES 


We hand file your Articles of Incorporation as prepared by your office and 


Have Any Questions? Just Call Our Office... 


$8.00 + tx 


You complete both the filing and ordering of the corporate kit in a single 


$13.00 + tx 


We will obtain the same day if order placed by 2 p.m. either a Certificate of 


$15.00 + Costs 


YOUR FLORIDA SUPPLIER 

: 

: 


LAWYERS SERVICES PAGES 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


Columbia Research Associates 
P.O. Box 1702-111 
Gainesville, FL 32606 


1-800-525-5018 
After tone—dial ext. 111 


TENTION 
ELORIDA 


out-of-state residents. 


BAR EXAM APPLI 


The Florida Nord Bar Review Course offers a complete study program, which enables you to 
prepare for the Florida Bar Exam where and when you want — 


ideal for both Florida and 


The program includes complete printed materials and practice Bar Exam grading and analysis. 
Comprehensive lectures are also available if desired — on cassettes for individual use and live 
during the 4 days immediately preceding the Exam, near the site of each Exam. 


CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE! 


Or write to us at our National Bar Review 
headquarters as follows: 


FLORIDA NORD BAR REVIEW COURSE 


5600 W. Maple Rd., Suite A-120 


West Bloomfield, Michigan 48033 ; 
FL ORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; 
Accident reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
Warnings & instructions; Battery explosions; 
MEDICAL, DENTAL & PODIATRIC 
MALPRACTICE. Brochure. Medical and 
dental doctors in addition to technical 
experts on staff are available to consult and 
testify in all courts. Complete laboratory 
services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N.W. 13th Street 
Plantation, FL 33322 
(305) 537-1442 
Executive Offices 
167 Willis Avenue, Mineola, NY 11501 

(516) 747-8400 


ACCIDENT 
RECONSTRUCTION- 
FORENSIC PHYSICS 


Expert witness 20 years in litiga- 
tion re: accidents, product liability 
and seatbelt defense. Physics Pro- 
fessor 30-yrs. teaching, funda- 
mental and applied research. 


RICHARD W. MITCHELL, PH.D 
4419 Vieux Carre Circle 
Tampa, FL 33613 

(813) 971-3759 


MEDICAL EXPERTS 
Medical and Hospital 
Malpractice 
Personal Injury 
Product Liability 
1650 Board Certified highly 
qualified medical experts in all 
specialties, nationwide and 


Florida, to review medical 

records and testify. 

We review, approve and 
guarantee all reports. 

¢ Flexible fee options from $150 


Financial assistance: 
approved 
¢ Experience: 10 years and 
9,000 cases for 4,000 satisfied 
attorneys. Local references. 


*¢ FREE books by us, one with 
foreword by Melvin Belli. 


¢ FREE telephone consultations 
with our Medical Directors. 
The Medical Quality 


Foundation 
The American Board of 
Medical-Legal Consultants 
(703) 437-3333 


TOLL FREE 
-800-336-0332 


ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


Is your client “weak-willed,” suffering 
from a “bad habit,” or “psychiatric 


illness;” or is he CHEMICALLY DE- 
PENDENT, impaired from a chronic, 
progressive fatal medical disease? 


PHYSICIAN 


@ CERTIFIED in medicine’s newest 
specialty—ADDICTIONOLOGY 

@ EXPERT MEDICAL TESTIMONY & 
EVALUATION for plaintiff/defense 

@ ALCOHOL & DRUG ISSUES in 
criminal law, DUI, malpractice, 
wrongful death, personal injury, 
workers’ compensation, & family law. 


Peter M. Macaluso, M.D., P.A. 
1885 Professional Pk. Cr., #10 
Tallahassee, Florida 32308 

(904) 878-0304 


If you hate 
fime sheets, 
but love 
making money... 


No copying or keying 
No little slips 


In use in thousands of 
law offices 


Top quality supplies 


* Prompt service and 
delivery 


* No salesman will call 


DAYTONA DATA 


© FULL ACCOUNTING SERVICES 219 Magnolia Ave. 
@ MAILING LISTS, BILLING SYSTEMS Daytona Beach, FL 32015 
$3.00 Prepaid—10 for $25.00 (904) 252-3633 
AMOUNT OF RATE TERM PAYMENT | MONTH OF] PAYMENTS ADD'L 
LOAN ist PYMT PER YEAR SETS 
$ % $ $2.00 ea. 


* Send for free samples: 


ROSEMONT FORMS 


Dept. FL, Box 224 
Bryn Mawr, Pa. 19010 
(215) 527-4748 


90 THE FLORIDA BAR JOURNAL/APRIL 1986 


: 
N 
T 
4 
: 
e 
SCS 


Now! An 


Advertising Service 


For Attorneys 


Camera-ready advertisements customized 
exclusively for your firm and targeted 


to your specific clientele. 


Call or write now for our 
FREE ADVERTISING PACKET 
Containing our new catalog and important 
information about effective advertising. 


Marital Or 
Problem? ? 


JONATHAN DOE 
(904) 123-4567 


Flying Colours VISUAL COMMUNICATIONS, INC.® 
(904) 252-3945 


500 South Ridgewood Avenue, Daytona Beach, Florida 32014 


JR PROCESS SERVICE 


Put us through the test. 
We will prove we are the best. 


RUSH PICKUP 


Within 90 minutes Dade & Broward 
Counties or it is on us!!! 


24 HOURS @ 7 DAYS 


21 S.E. 1 Avenue, Suite 1000 
Miami, FL 33130 


(305) 937-1111 


MEDICAL MALPRACTICE 
PEER REVIEW LTD. 


2 Royal Palm Way, Apt. 2101 
Boca Raton, FL 33432 
Tel. 1-305-394-3311 


TWO OFFICES IN BOCA RATON 
(305) 394-3317 

1. LOWEST FEES—(starting at $175 
per work product and comprehensive 
screening report). FEE must accom- 
pany request. 
2. REPLIES IN 24-48 HOURS VIA 
FEDERAL EXPRESS. 
3. FREE TELEPHONE CONSULTA- 
TIONS 1-305-394-3311. 
4. TEN YEARS OF EXPERIENCE. 


word 
processors 


at 
25% to 40% 
savings 
Refurbished Word Processors 
IBM DISPLAYWRITER 
WANG e NBI ¢ CPT 
LANIER XEROX 


We also lease 
Displaywriters 


N Bi FACTORY RECONDITIONED 3000 
& 3000S WORD PROCESSORS 
Also available: Refurbished 
OAS 8/64 Systems & Peripherals 


@ Guaranteed for maintenance 
® Trade-ins accepted 
@ Delivered and installed 


800-227-1616 
Prestige 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK—Supply word and/or design plus 
goods or services. FEES: TRADEMARK OFFICE 
Files—Wordmark—$55. 2 or more—$50 each. 
COMMON LAW-—$30 additional. EXPANDED 
COMMON LAW-—$75 additional. DESIGNS— 
$70 ver class. COPIES extra. 
COPYRIGHT—Supply title/author/regs—FEE: 
$60. 2 or more—$75 each. 
GOV'T LIAISON—All agencies—SEC(10K's), ICC, 
FTC, Court Records, Congress. Records, etc. Fee 
on request. 
APPROVED— Our services meet standards set for 
us by a D.C. Court of Appeals Committee. 

Over 30 years successful experience — Not connected 


with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
Suite 209, 3030 N. Fairfax Dr. @ P.O. Box 10648 


Arlington, VA 22201 e Arlington, VA 22210 
Phone: (703) 524-8200 


DENTAL-LEGAL CONSULTANT 


e Consultations e Evaluation 
e Review of Office & Hospital Records 
e Assist Lawyers 
in Deposition Preparation 
e Comprehensive Reports 
e Expert Testimony 
FOR LITIGATION INVOLVING DENTAL 


AND MAXILLOFACIAL INJURIES 
AND/OR DENTAL MALPRACTICE 


Robert L. Pekarsky, DDS 


860 Fifth Ave., Ste. 8L, NY, NY 10021 
(212) 535-0848 
3610 South Ocean Bivd., Ste. 511 
South Palm Beach, Florida 33480 
(305) 582-1512 


(305) 888-7555 (daily) 


CONSTRUCTION LITIGATION 
EXPERT WITNESS ADVICE STUDIES 


NATIONALLY recognized expert in the field of soils and foundation engineering, 
vibration damage, highway materials and construction, excavations and dewater- 
ing, testing and inspection. Professional Engineering assistance in preparing 
your case. Complete technical staff. References on request. 


JOHN M. ARRIBAS & ASSOCIATES 
7700 N.W. 72 Avenue, Miami, Florida 33166 
(305)661-0392 (24 hrs) 


OFFICE SYSTEMS, INC. 
6600 France Ave. So., Minneapolis, MN 55435 


Corporation 


Management 


90 YEARS 
EXPERIENCE AT 
COMPETITIVE PRICES 


Small FSC... . . .U.S. $750/Annum 
Large FSC 

Management......... Negotiable 


RoyWest Trust 
Corporation 
(US. Virgin Islands) 
Limited 


12 Crown Bay, Suite 220, 
P.O. Box 1889, St. Thomas, U.S. 
Virgin Islands Tel: (809) 776-8072 
x: 3470175 ROYWEST VN 


Our controlling shareholders are 
The Royal Bank of Canada Group 
and National Westminster Bank PLC 
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EXPERT WITNESS 
AMPUTATIONS AND ENVIRONMENTAL 
DESIGNS FOR WHEELCHAIR 
CONFINED 

* Specializing in needs of amputees & 
Quadriplegics 

*10 years experience in the Human Service 
Field and Executive Director of the American 
Amputee Foundation 

* Licensed Social Work & Rehabilitation 
Counselor 

* Evaluations of equipment needs, 
Prosthetics Services & Cost projections 

* Economic Loss, Structured Settlements, 
Reduced to Present Value 

* Video Services: “Day In The Life” presentation 

‘Architectural evaluations & renderings for 
accessibility & cost projections 

* Knowledge of high tech assistive aids 
available for 
both amputees 

& wheelchair 

confined 

* Litigation 
experience 


Jack M. East, LSW 
c/o American Amputee Foundation, Inc. 
Box 55218, Hillcrest Station 
Little Rock, Arkansas 72225 


501/666-9540 
501/664-2379 


501/666-2523 Message/Pager 
Serving the legal profession since 1975 


SUPPORT TO TRIAL LAWYERS 


Security Negligence vs. 
Reasonable Security 
Consultation & Case Evaluation 
EXPERT TESTIMONY 
* SECURITY AUDIT + 


Luis J. DEL PINO, u.D.,c.PP 


Phone: 255-6220 
13651 S.W. 72 Ave. Miami, FL 33158 


What good is a hospital 
record if you can’t read it? 
JDeMD has prepared a list 
of over 500 commonly-used 

medical abbreviations, 

in a handsome folder for 

your reference library. 


For a free copy, write:* 
Advertising Manager 
jDeMD, Inc. 

153 Main Street 
Madison, N.j. 07940 


* No telephone orders 


The finest in medical experts 


WHEN YOU NEED SOMEONE’S 
ADDRESS TRACED YOU CAN’T BEAT 
OUR GUARANTEE 


NO TRACE 
NO CHARGE 


Our nominal fee of $165.00 (payable only 
upon locate) is your total cost to have some- 
one traced whose last address is up to three 
years old. Traces from older addresses, 
including MISSING HEIRS, are also con- 
ducted on a “No Trace - No Charge” basis. 
RUSH TRACES (one or two day turn- 


around) are also available when immediate 
results are required. WE SUCCEED 
WHERE OTHERS HAVE FAILED. 


To have someone traced anywhere world- 
wide or to obtain further information on our 
International Tracing Service call today 


TOLL FREE 
1-800-663-2255 


Remember It’s Guaranteed 
“NO TRACE - 
NO CHARGE” 


INTERNATIONAL 
TRACING 
SERNICES 
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University Microfilms 
International 


300 North Zeeb Road 
Dept. PR. 

Ann Arbor, Mi. 48106 
USA. 


30-32 Mortimer Street 
Dept. P.R. 

London WIN 7RA 
England 


in 
it — | 


offer you thanks and appreciation to you, our 
the heart of our SUCCESS, and dedicate ourselves 


ourselves to finding even beta and faster 


} 
retrieving inf ve ar 
g information of public 
articles of in » Preparing — : 
ion, or filing important. 
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e best partner you've got 
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er ten years we re proud to With the information | 
grown to being a partner you andto 
Post Office Box 10329 ATION 


WESTLAW. 
Computer magic advanced, 
you have be. 


Discover the magic of WESTLAW and _and support from our legally trained 
see how easy computer-assisted legal staff, along with step-by-step guides. 
research can be. WESTLAW even offers a free 

Many commands are as simple as the _ practice data base and free on-line 
stroke of a single key. courses to keep your skills sharp and 

Mastering WESTLAW is fast and your computer time to a minimum. 
easy. You get individual instruction Call for more information today. 


® 
West Publishing Co. 
P.O. Box 64526 


St. Paul, MN 55164-0526 


1-800-328-0109 (or 612/228-2450) uperiority Thats NNO Huston 
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